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PBEFACE. 



This work is designed as a supplement, not a sub- 
stitute, to the works of Powell, ^omyn and Ord. The 
numerous decisions since the publication of these books 
have rendered something of this kind convenient if not 
necessary ; and the total neglect of those competent to 
such an undertaking, would seem to have left the field 
fairly open to ** another adventurer." There is no Amer- 
ican work on usury. Gomyn on usury, first appeared in 
1817; and, from its systematic arrangement and critical 
accuracy, has ever been regarded of standard authority. 
But the ingenuity of lenders in devising new schemes for 
obtaining exorbitant profits, without incurring any risk 
of loss, has called forth repeated adjudications upon new 
distinctions, and the ever-varying tone of popular preju- 
dice has influenced not only legislators and juries, but 
even judges, until the usury laws of the dilFerent states 
and the decisions thereon have become curiously check- 
ered and whimsically dovetailed. In ^letting the 
American cases, it was intended to adopt Gomyn's work 
as a model, but in all the practical details it was found 
utterly impossible, from the want of uniformity in the 
respective states. With the exception of the different 
rates of interest, however, what is usury in one state is 
usury in another ; the difference is in the consequence (^ 
it. Such general principles, therefore, as could be traced 
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tp any c^mmoD source, have been arranged upon Gomyn's 
plan. The punishment of usury by informations qui tarn, 
has been taken entirely from his work, and the few sub- 
sequent decisions on such actions added to that chapter. 
Aiter which the statutes of the several states now in force 
have been copied, and the decisions under them from the 
respective State Reporters follow the statutes. 

Mr. Kelly, of London, in 1836 published a work on 
usury ; but the design of that gentleman appeared to be 
rather an essay on the policy of the law, than an attempt 
to illustrate and explain it ; as he added nothing to the 
works of his predecessors. It might therefoiebe expect- 
^ that Mtiettttu^ sfaoidd belaid in reply to tbe oontinlied 
Attempts of essayists to show the inutility of statutes 
against usury. But this tolume emanatek from no peU- 
tician. The best argument in favor of usury laws is 
perhaps the gigantic efibrte of tisurem to repeal them. 
Tbe more ittt«i^ous class of dcnrrowers do not feel tfaeir 
itaOMtvettience; and the sKperien^e of the lafst half century , 
to say mHihing of antiquity, conclosively showsi, that hov^- 
ever they may be varied by temporary excitement, th^ 
can never be permaa^itly rep^ed. It will be seen that 
tfaere is no stmte in tbe union; with perhaps the exception 
of tbe Plyfliottth colony of Massachusetts, that has not 
attempted to do without them, and signally failed. Some 
do indeed question thbir ttorti tevideAey, and to such, ho 
«rgamient will be so effective as tbe (layment by them- 
*sislv^8 of eoDorbitaiit interest It was this that broiiight 
tiie legislatois of Alabama to their better judgment in 
1619. ;It was this tliat introduced Poind^xter's code ki 
Mississippi in 1823, and arotised the interior of New Yosk 
in 1887. And it will be this that will cause to be re-en^ 
«Dted sevetei" penalties tiftw any fiiture abolition of the 
laws against usury^ But there is still another class of 
men^ who^ however much they may 'believe in the neces- 
sity of saoh la w«^ feel unwilling to plead the statute aft^ 
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having promised to pay the extra invest. Aj'etbiey 
not under a prior engagement to vindicate the law ? Do 
they feel as much repugnance in a beggarly resort to the, 
bankrupt or insolvent acts to be discharged from legal 
creditors after having wasted their substance in the pay- 
ment of illegal demands ? The position cannot be too 
broadly laid down, that he who successively pays usury 
must eventually fail. And the pretehded honesty of 
Chose moralists who would refuse to plead usury because 
they have promised to pay it, is a fit conduit for the unau* 
thorized transfer of honest men's property to the payment 
of other men's illegal claims. There can be no more 
money to loan at <me rate of interest than another. Capi- 
tal is always avaricious, and tho^ who possess it, can be 
compelled to employ it, if others without it would but 
let them alone. Like the capitalists of Europe, they will 
lend at legal interest, in preference to consuming their 
substance in idle expenditure. 

In the following sheets I have obtruded but few 
observations of my own^ and those^ if not always correct, 
are at least supported by authority which is in most 
cases cited. I do not aspire to have shown what the 
law is^ but where it may be found. And if an inquirer 
shall by this volume find his labor lessened — if, for any 
particular here touched upon, he have to examine a 
do2sen volumes, instead of a hundred, he may consistently 
€^xcuse the faults, and forbear to condemn the under- 
takii^. 
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THE HISTORY OF USUEY. 



Usury i§ money given for the use of money for any certain time, 
and is called* (at this day) the interest thereof; the lending or letting 
out money at interest or upon usury, before stat. 37, Hm. 8, c, 9, w^s • 
against the canon law, the common law, and the statute of this reajlm ; 
it was forbidden by the laws of King Alfred. Horn's Mirror, cap, . 1. 
sed. 3. Si quis de tmtra convictus fuerU, omnes res suas amittat, 
CusturrUer de Norraandy^ cap, 20. Inter leges sancti EdwardL If 
any one after his death had been found an usurer, all his goods and 
chattels were forfeited to the king. Usurarii omnes res, sive testatus 
$ive irUe$tatus decesserit, dpmini regis surd. Gianvil,lib, 7, cap. 16, 

By the statute of Merton, cap. 5, anno 1235, it was granted by .the 
king, that from henceforth usuries shall not run against any being 
within age. Lord Coke, in 2 Inst. 89, says, this statute is expounded 
to extend to the usurious Jews that were then in England \ for at that 
time, and before the conquest also, it was not lawful for Christians to 
take any usury ; and by this act it is manifest that the usury intended 
by the statute was not unlawful ; for the usury due before the death 
ofthe ancestor is enacted to be paid, and after the full age of the heir 
also, and no usury was permitted but by the Jews only. 

But by the statute of Judaismo 18Ed..l, anno 1290, it is ordained 
and establishe, that no Jew from thenceforth should take any usury, 
2 Inst. 89--506. 

And by many authorities and records, it appears that usury was 
unlawful and punishable in all the reigns until the statute, 37 Ken, 8, 
c. 9, which seems wonderful, as it appears, that between the fiftieth 
year of Henry III., and the second of Edward L, which was not 
above seven years complete, there was paid into the king's coflTers fout 

■ 1 . 



2 * THE HISTORY OF USUfiY. 

hundred and twenty thousand poynds of and for the usury of the Jews, 
3 Inst 151. 

It appears by the history of Charles V., that in the year 1490 
money was borrowed at ^40 per cent, in 1511 at £20 per cent., and 
in 1530 usury was fixed, per Charles V. at jei2 per cent. Robertson^s 
History of Spain. 

.By the statute of 37 Hen. 8, ch. 9, anno 1546, no person, by way 
of any corrupt bargain, loan, exchange, chevisance, shift or interest of 
any wares, or other things, or by any other deceitful way, shall take 
in gains for the forbearing of one year, for his money or other thing 
that shall be due for the same wares or other things, above <£10 in the 
i£100, upon pain of forfeiting treble value of the wares or other things 
sold, imprisonment, fine and ransom, at the king's pleasure. 

There is no mention in this statute of the loan of money ; the 
offence intended to be punished, seems to be the taking %n gains for 
the forbearing of one year for his money or other thing that shall be 
due for the same wares or other things above JEIO in the JEIOO ; it is not 
^d\d for money lent, or the use or interest of money lent, sq that it 
seems as if it was then still penal to take any interest (even £5 per 
cent, for the loan of money. 

But by the statute of 13 Eliz. c. 8, anno 1570, sect. 3, all bonds, 
&C., made for payment of any principal or money to be lent, or cove- 
nant to be performed upon or for any usury in lending or doing of any 
thing against the st.itute of 37 Hen. 8, c. 9, upon or by which loan or 
doing there shall be reserved or taken abbve the rate of £10 for the 
JBIOO for one year, shall be utterly void. 

By the 21 James 1, c. 17, anno. 1623, no person shall take for 
loan of monies, &c., above eight for a hundred, for one year. 

By 12 Charles 2, ch. 13, anno 1660, no person shall take for loan 
of monies, &c., above JG6 for the forbearance of j£100 for a year. And 
by the 12 Anne, c. 16, anno IT 13, entitled an act to reduce the rate 
of interest, &c., 1st. No person upon any contract shall take for loan 
of any monies, &c., above the value of £b for the forbearance of £100 
for a year. 2d. All bonds and assurances for payment of any money 
to be lent upon usury, whereupon there shall be reserved or taken 
above five in the hundred, shall be void. 3d. Every person who shall 
receive by means of any corrupt bargain, loan, exchange, chevisance, 
shift or interest, of any wares, or other thing, or by any deceitful way 
for the forbearing or givmg day of payment for one year^ for their 
money or other thing, above £b for JB 100 for a year, shall forfeit the 
treble value of the monies and other things lent. 



THE mSTORY OF USURY. 3 

Chancellor Kent, in 1819, says, If we look" back upon history, we 
shall find that there is Scarcely any people^ ancient or modern, that 
have not had usury laws. I believe there is not a nation in Europe 
at this day without them. In ancient Rome, according to Tacitus^ 
{Ann. lib. 6, ch. 16,) usury was discouraged in the early period of the 
Republic, by the Twelve Tables, which reduced interest to one per 
cent. It was afterwards lowered to one half per cent, and finally 
abolished by the clamours of the people. It was revived in the ages 
of commerce and luxury, but placed under necessary restrictions. 
Four or six per cent, was the ordinary interest ; eight per cent, was 
allowed for the convenience of commerce, add twelve per cent, might 
be taken for 'maritime hazards, by the laws of Jzfsiinian^ but the prac- 
tice of more exorbitant interest was severely restrained. • 

The Romans y through the greater, part of tl^eir history, had the 
deepest abhorrence of usury. They did not derive their objection to 
usury from the prohibitions in (he Mosaic law, nor did they hold it 
sinful, as the learned Fathers of the early and* middle ages of the 
church haye done, for they knew nothing of that law. The Roman 
lawgivers and jurists acted from views of public policy. They found, 
by their own experience, that unlimited usury led to unlimited oppres-^ 
sion, and that the extortion of the creditor, and the resistance of the, 
debtor, were constantly agitating and disturbing the public peace. 

But it is nat only the civilized arid commercial nations of modern 
Europe, and the sage lawgivers of ancient Rome, that have regulated 
the interest of money. It will be deemed a little singular, that the 
same voice against usury -should have been raised in the laws of Chifm, 
in the Hindu Institutes of Menu; in the Koran of Mahomet, and, per- 
haps we may say, in the laws of all nations that we know of, whether 
Greek or barbarian. 

There is one exception, however, that I ought to notice, and which 
is supposed to be found in the laws of Solon, given to the Athenian 
Republic This celebrated lawgiver is safd. to have allowed parties 
to regulate the rate of interest by their own contracts. When Solon 
was called to make laws for Athens, the state was in complete anar-^ 
chy 9 and when he was asked if he had provided the best of laws for 
the Athenians, Jie replied, that he had provided the best that their 
prejudices would admit of. One of his first steps was, to cancel all 
existing debts, though, according to Plutarch, (Lif^ o£ Solon,) it is not 
certain that he proceeded to this violent measure ; for many said that 
he did not cancel debts, but only moderated the interest. And the 
resuH of this law allowing interest to regulate it&elf, I shall give in tbe 
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words of De PauWj {Recherches Pbilosophique sur Its Grecs, 5 sect. 
§ 2.) He says, that usage fixed the rate of interest at 12 per cent, 
in certain cases, and at 18 per ceot. in others, and that ^' the Jithe- 
nians regarded all those who did not conform to this usage as usurers, 
that is, as the most vile and the most ignominious of mankind. The 
public voice, which cried against them, and the profound contempt to 
which they were condemned, formed a punishment so great, that the 
lawgiver did not. deem it necessary to add any other punishment.'^ 
The usage in this case formed the law. 

Now, according to this view of the fact, interest was limited at 
Athensy as effectually and us precisely, by this customary law, as it 
would have been by any penal statute ; and the Athenian common- 
wealth is not to be cited as a real exception to the general practice of 
mankind. 

The principal error which has prevailed on this subject, is the con- 
•demnation of any kind of interest, however small. A host of great 
names, from Aristotle among the Gredcsy to the modern civilians, such 
as Domat and Pothi^Ty might be cited, who rank all interest of money 
.under the name of usury, and condemn it. But the sense of mutual 
benefit has, on this point, resisted, with equal firmness, the decrees of 
the church and the speculations of philosophers, and a regulated and 
* reasonable interest has had the sanction, not only of our own municipal 
law, but of the most cultivated and enlightened human reason. Gro- 
tiusy (lib. 2, c. 12. § 20, 22,) after discussing the question, whether 
usury may be permitted by the natural and divine law, concludes, that 
a reasonable interest may be permitted ; and he cites Holland as an 
instance, in which eight per cent, is the ordinary, and twelve per cent, 
the mercantile interest. But he insists, that interest cannot be right- 
fully permitted beyond a reasonable limit : Jfon mordaces sed modice, 
according to Heineccmts, in his commentary on this passage, and v?ho 
■ admits that it belongs to the discretion of the lawgiver to regulate the 
qt^an^wm of interest. He says further, that in Germany, by imperial 
ordinances in 1600 and 1654, interest at the rate of five per cent, was 
allowed, though the canons of the church everywhere condemned it, 
and higher interest is now permitted. {Heinec. Elem. Jur* Germ, Lib, 
2. tit, 13. § 378. Elem, Jur. civ, secund, Prd, Pand, part 4. lib. 22. 
(U. 1. § 104. Prolec in Grot, vhi sup,) Puffendorf {Le Droit de la 
not, et des gens, lib, 5, ch, 7,) examines the subject at great length, and 
witk great learning, and concludes with his approbation of those civil 
laws which allow and regulate interest, but do not permit individuals 
to take just what their cupidity, would demand. Lord Bacon^ in one 
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of his moral essays, (No. 41,) has also discossed 'the question, and 
examined the arguments for and against interest with his usual saga- 
city, and he concludes, that two things are to be reconciled : " The 
one,'* to use his own words, "that the tooth of usury be grinded, that 
it bite not too much ; the other, that there be left open a means to 
invite moneyed men to lend for the continuing and quickening of 
trade ;'' and he recommends a general rate of interest, say fiye per 
cent, for oisdinary cases, and a higher rate of interest in njatters of 
trade. 

Can we suppose, that a principle of moral restraint of such uniform 
and universal adoption, has no good sense in it ? Is it altogether the 
result of monkish prejudice ? Ought we not rather to conel6de, that 
the provision is adapted to the necessities and the wants of our species, 
and grows out of the natural infirmity of man, and the temptation to 
abuse inherent in pecuniary loans? The question of interest arises 
constantly, and intrudes itself into almost every transaction. It stimu- 
lates the cupidity for gain, and seniSibly affects the heart, and gradually 
presses upon the relation of debtor and creditor. • Civil government is 
continually placing guards over the weaknesses,- and checks upon the 
passions of men, and many cases might be'nuentiohed, in which there 
is, equally with usury laws, an interference of the lawgiver, with the 
natural liberty of mankind to deal as they please with each other. 
But no person doubts of the necessity and salutary efficacy of such 
checks. On the same principle, that unlimited usury may be permitted, 
the law ought to allow the creditor to insert in his bond a provision 
for compound interest, whenever the stipulated interest becomes due 
and is not paid. Nay, parties ought to be allowed to agree, that if 
the condition of a bond be not performed at the day, the penalty shall 
not only be nominally forfeited, but literally exacted. I should appre*- 
hend, that if these things were to* be permitted, there would not be 
strength enough in the government to support the administration of 
justice. It is an idle dream to suppose th&t we . are wiser and better 
than the rest of mankind. Such doctrine may be taught by those who" 
find it convenient to flatter popular prejudice ; but the records of Our 
courts "are daily teaching us a lesson of more humility. And, I appre- 
hend, it wwild be perilous in the extreme, to throw aside all the exist- 
ing checks upon usurious extortion, and abolish or traduce a law 
which is founded on the accumulated experience of ^very age. . 

The Roman commonwealth, if we naay place reliance upon its ear- 
lier history, tried every fexp^riment on this interesting subject. The 
Romans bad no law regulating the i^terept of money, and left the par- 
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ties to their own cootracts, till Xlfe hw of the twelve tables; according 
to Taciiusy or the law of the tribunes, in the year of Rome 398, 
according to Montesquieu. The consequence was, unceasing quarrels 
between the patricians and plebeians, and popular secessions to the 
mons sacer^ in which one party pleaded the obligation, and the other 
the severity of their contracts. Interest was then reduced to the an^U- 
est allowance, and finally abolished, which led to a still more frightful 
usury, ui^til, at last, the emperors were obliged to allow> but regulate 
and limit, the charge of usury. So true it is,- according to the Presi- 
dent Montesquieu, (Esprit des LoiXy liv. 22, ch. 21, 22,) who has dis- 
cussed this subject at large, that extreme laws produce extreme evil, 
les loix extremes dans le bienfont fiditre le mal extreme. The Romans^ 
at one time, had no laws against . usury ; and, at another time, they 
allowed no interest ; and these are the extreme laws which this cele- 
brated civilian condemn^. Dunham v, Gouldy 16 Johnson R., 376, 
et seq. 

The true reason on which the legislature has said, that in bargains 
for money no more than a certain fiji^ed sum shall be taken by way of 
interest for the loan, is founded on just principles of public policy^ 
First of all, it is more advantageous to the public that persons who are 
in possession of money, should use their own industry in the employ- 
ment of their money, than that they should sit idle and take the benefit 
of it, through the industry of others ; and therefore the loan of money 
at any large rate of interest, has always been discouraged ; and as a 
state becomes rich, the interest of money is alvvay& diininished, with 
the view that the men who sit idle shall receive as low a rate of 
interest as can induce them to lend to another. But if a consideratioa 
of any description beyond that rate of interest can be had, the profit 
derived from that is just as injurious to the public as if it were taken 
in the i^hape of a reservation of a ligher interest. And therefore the 
policy of the law would be completely defeated, if courts were not to 
be jealous of such transactions as these, and were not t,o watch them 
with severity, and to be sure that they did not permit persons, under 
cover of ordinary dealings between man aiid man, to obtain an advan- 
tage beyond the legal, interest. If every man could obtain for the loan 
of his money as high a rate of interest, without hazard, as they do who 
employ it in trade and manufactures, which are hazardous undertak- 
ings, the -most industrious of the people would be ground down by 
usurers; they would get the profits of trade; and the enterprising and 
industrious trader would be ruined. One sees every day, where traders 
who have been in the haUt of borrowing become bankrupts, how 
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large a share of their property is swallowed, up by ustirers. Xo/d 
Redesdale., 1 Scho, and Lrf. 195-312. 

By 3 and 4 of Will. 4, c. 98, s. 7, bills and promissory notes made 
payable at or within three months after the date thereof, or iiot having 
more than three months to run, are exetppted from the operation pf 
the usury laws. And by the 7 William 4th, and 1 Vict c. 80, 
this exemption^ was extended to bills and notes payable at or within 
twelve months, or not having more than twelve months to run, . And 
now, by the statute 2 and 3 Vict c.*37, entitled '* An act to amend and 
extend until the first day of January, 1842, the provisions of an act 
of the first year 6f her present Majesty, for exempting certain bills of 
exchange and promissory notes from the operation of the laws relating 
to usury," it is enacted, that from and after the passage of this act, 
(i. e. 29th July, A. D. 1839,) no bill of exchange or promissory note 
made payable at or within twelve months after the date thereof, or 
not having more than twelve months to run, nor any contract for the 
loan or forbearance of money oftove ike sum of £10 sterling ^shaW, by 
reason of any interest taken thereon, or secured thereby, or any agree- 
ment to pay, or receive, or allow ii^terest in discounting, negotiating, 
or transferring any such bill of exchange or promissory note, be void, 
nor shall the liability of any party to any suCh hill of' exchange ev 
promissory note, nor the liability of any person borrowing any siim of 
money as aforesaid, be afiected by reason of any statute or law in 
force for the pl^evention of usury ; nor shall any person or persons, or 
body corporate, drawing, accepting, «nd(n*sing, or signing any such 
bill or note, or lending, or advancing, or forbearing any money, as 
aforesaid, or taking more than the present rate of legal interest in 
Great Britain and Ireland respectively, for the loan or forbearance of 
money, as. aforesaid, be subject to any penalty cm: forfeiture, any thing 
in any law or statute relating to usury, or any other law whatsoever 
m force m any part of the United Kingdom to the contrary notwith- 
standing. Provided always, that nothing herein contained shall extend . 
to the Joan or forbearance of any money upon security of any landsy 
tenemenis, or h&rediiaments, or any estate or interest therein." 

See. 2 provides and enacts, '^ That notbi:Eig in this act contained, 
shall be construed to enable any person or persons to claini in any 
court of law. or equity more than £b per oekit interest on any amount, 
or (HI any contract or engagement, notwithstanding they n^ay he 
relieved from the penalties against usury^' unless it shall appear to the 
Court that any different rate of interest v^as agreed to between the 
parties;'^ .... 
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Sec. 3 provides, " That nothing herein contained shall extend or 
be construed to extend to repeal or affect any statute relating to pawn- 
brokers ] but that all la\^s touching or concerning pawnbrokers shall 
remain in full force and effect to all intents and purposes whatsoever, 
as if this act had not been passed." 

It would seem that several of the United States have had in view 
the above acts of Great Britain, in the recent modification of their 
usury laws* 

" By ^ law of the Colony of .Massachusetts, 1641, it is ordered, 
diScreed, and by this cotirt declared ; that no man shall be adjudged for 
the mere forbearance of any debt above eight pounds in the hundred, 
for one year, and not above that rate proportionably for all sums 
whatsoever, bills of exchange excepted ; neither shall this be a colour 
or countenance to allow ^ny usury amongst us contrary to the law of 
God.'' * This appears to have been the law in relation to interest until 
1693, when interest was reduced to six per cent, and all contracts 
reserving more were declared utterly void, and a penalty for receiving 
naore to the full value of the goods, monies, or other things so received, 
one moiety to the government and the other to the informer that shall 
sue for the same; with a saving of maritime contracts a^ before. accus- 
tomed. This act was in substance re-enacted in 1783, with an addi- 
tional section directing the mode of proof; which act, with a slight 
variation in 1788, appears to have continued untilthe late act no win 
force. Under this act of 1783, the principal decisions were made, 
referred to in this work. The present act now in force in Massachu- 
setts was first passed in 1825, and continued through the late revision 
of the statutes. 

The laws of Connecticut, published in 1715, contain in substance 
the present act now in force, with the exception of the third ;section, 
directing the mode of proof ^ 

The laws of Vermont, of October, 1797, fixed the rate of interest 

in Vermont at six per cent., and added a forfeiture of all over that and 

- twenty-five per cent, in addition, one moiety to the state and' the other 

to the prosecutor. This act continued until 1822. 

'~ The present act against usury in New Hampshire was passed in 

1791. 

The first act Of the colonial legislature of New-York against tisury, 
appears to have been that of the third year of King George the First, 
(Sept. 27, 1717,) \yhich reduced interest to six per cent;, and was Very 
similar to the British statute of Queen Anne. This act appears to 
have been intended as an experiment, as it Was to continue only fii^ 
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years from its publicatioil. It was, however, repealed in 1718, so far 
as to increase the rate of interest to ieightper cent., with the like forfeit- 
ures of the foriixer act for taking raore^ For these ads, see Bradford's 
Laws of the Colony. The latter act continued until 16th Dec, 1737, 
when interest was reduced to seVen per cent. ; which last act, has 
beep substantially continued through the act of 1783, and subsequent 
revisions of the stat^ites, with slight alterations, until 1830. The act 
of 1737, went into operation 1st May, 1738i .■ 

Under the British statute 12 Anne, bills or notes founded on an usu- 
rious consideration were void^ even in the hands of a bona Jide 
holder. Lowe v. Waller, Doug. 736-^1 Starkie 385—2 B. and AM. 
590 — SPHce 228. But by the statute of 58 George 3, c. 93, reciting 
that to be the law, and that in the course of mercantile transactions 
negotiable securities often passed into the hands of persons \vho had 
discounted the same without any knowledge of the original considera- 
tion for which the same were given, and that the avoidance of such 
securities in the hands of such iona jide endorsers, without notice, 
was attended with great hardship and injustice, it was enacted that 
** no bill of exchange or promissory note shall, though.it may have 
been given for an usurious consideration, or upon a usurious contract, 
be Void in the. hands of an endorser for valttable consider ationl unless 
stich endorser had, at the time of discounting or paying such considera- 
tion for the same, actual notice that such bill or note had been ori- 
ginally tainted with usury." 

The operation of this latter statute>was, that if,- in an action on a 
bill or note, the defendant succeieded in establishing that it was found- 
ed on an usurious contract or consideration, the plaintiff was bound to 
prove that he gave value for it, and then the defendant must have 
diown that the plaintiff nevertheless had notice of the usury at the 
time he took the security. ^ Wyatt vs. Campbell, Moody and Maul- 
kin,80. 

This act, however, though evidently intended to repeal so much of 
the 12 Ann 2, 16, as rendered bills and notes given for an usurious 
consideration void in the hands of a hoim fide indorser for valuable 
conaderation, who had no notice of the usury, but not having in fact 
repealed any.of^the provisions of that statute, was held to be confined 
to parties who had ^ii^coMw^ed or paid a valuable consideration few- the 
bill or note, and not to extend to a party who had taken it in payment 
of Bn. antecedent debt.— 6 Add. and Ellis 932. , 2 J^. ^ P. 78. 

Adopting this principle, and perhaps in consequence of the decision 
of the Coujrt for the Correction of Errors io the case oi Powdl v 
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Waters f tbe Rodsed Statutes oi New York establidied as follows : 
Sec. 5. All bonds, bilk, notes, assurance, conveyances, all other 
contracts or securities whatsoeyer, and all deposits of goods or other 
things whatsoever, whereupon or whereby there shall be reserved, or 
ta^cen, or secured, or agreed to be reserved or taken, any greater sum 
or greater value, for the loan or forbearance of any money,, goods, or 
other things in action, than is above prescribed, shall be void ; but this 
section shall not extend to any biils of exclumge or promissory notes^ 
payable to order or bearer y in the hands of an in^dorser or holder y who 
shall have received the same in good faithy and for voivMe considera-- 
tiouy and who had noty at the time of discounting said bill or note, or 
paying such consideration for the sam£j actual notice that such biU or 
note had been originally given for a usurious considerationy or upon a 
tisurious cordract. 

This last reservation of the 5th section of the R. S. relating to inter- 
est had the effect of throwing the doors wide open to the usurers, and 
in the years 1834-5-6 there was scarcely any practical restraint 
upon them. Usury stalked abroad at noonday, and , any attempt to 
^describe the disastrous eifects of that section would be little short of 
the history of the times. It could not be written without the pen of a 
Gibbon. The interior of the state, however, in May 1837, succeeded 
in rescuing the City of New York from the usurers by their majority in 
the Legislature, and passed the act now in force, which took effect in 
the following July. Repeated attempts have been subsequently made 
by demagogues to effect a repeal, but the countrymen have ' as yet 
remained firm. 

The .first act against usury in New Jersey was passed at Perth Am- 
bpy, 1.738, in the twelfth year of King George the Second, which fix- 
ed the rate of interest at seven per cent., and all contracts reserving 
more were declared utterly void^ with a penalty of all received on 
such contract. This act appears to have been continued, in substance, 
to the present day, except the reduction to six per cent., which took 
place in 1823. 

On the 27th Nov. 1700, interest was reduced from eight to six per 
cent, by the act of William Penn, Esq., Proprietary and Governor in 
Chief of Pennsylvania and Territories, and a forfeiture of the thing so 
lent, upon conviction of receiving more. This act was repealed 7th 
Feb. 1705,^ and re-enacted 2nd March 1723, by William Keith, Gov- 
ernor of N0wcastle, Pennsylvania and Territories. , This act has been 
contif^ued in both states until the present day. 

The- original act against usury in Maryland, has continued, without 
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variatioD, fro)(u its passage in September, 1704^ to the present ' 
day. . 

The rate of interest in Virginia in 1730, was fixed Jtt six per cent, 
per annual ; in 1734 it was reduced to five percent, and the former act 
amended by giving costs to the prosecutor, and.^uthority to the borrower 
to exhibit a bill in equity against the leader to discover the usury* In 
the revisal of 1748, the provisions of the act of 1734 were re-enacted 
— 1748 edition 1752, chap, 37, and ed, 1769, chap.. 30. The same rat6 
of interest is prescribed in the act of 1786, and it continued at five per 
cent, until the 1st of May 1797, when the act of 1796 .took effect, (ed, 
1803 and 1814 c, 209,) by which it was raised to six per cent. 

The original act against usury in North Carolina, which was passed 
1741, continues in force in that state through subsequent enactments^ 
and was in force in Tennessee, until the act of that state, passed 1819^ 
which made usury indictable — which continued until the present act in 
that tstate passed in 1835, which is now in force. 

In South Carolina two laws were passed, one In 1720, the other in 
1721, against usury ; the last of which brings indirectly into view the 
rate of interest. This prohibits the taking of more interest for money 
jent than ten percent, per annum, under a forfeiture of treble the 
amount : in 1748, a law passed for reducing interest from ten to eight 
per cent., and in 1777 it was reduced from eight to seven per cent* 
With the last laws for reducing interest, severe penalties against usu- 
ry were incorporated See Ramsay^ s History, voL 2, p> 197. At the 
present time the legal interest is seven per cent., as it has been since 
1777. The bank interest is six per cent. 

Georgia passed an act against usury 27th March, 1759, similar in 
its provisions to the statute of Queen Anne, but alio wing interest at 
eight per cent, per annum. For this see Princess Laws of. Georgia. It 
continued in fotce until its repeal by the passage of the present act, 
1822. 

Alabama, by the act of 1805 allov^ed interest at six per cent, per 
annum, and declared the contract void for the excess. Afterwards^ hy 
the act of 18 18, any rate of interest or premium for the loan oruse of 
money, wares, merchandise oc other commodity, fairly ^nd bona fide 
stipulated and agreed upon by the parties to such contract, expressed 
in writing, and signed by the party to be charged therewith, was legal 
and recoverable, and no bona fide contract was to be varied or in any 
manner impeached by reason of any premium or rate of interest so 
stipulated and expressed. This law was repealed the next year, 1819, 
by the act now in force, to which a. supplement was added in 1834. 
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The territorial legislature of Ohio, passed an act on the 14th of 
July, 1795, declaring in force the eighth chapter of the statute of the 
parliament of Great Britain, held in the thirteenth year of the reign 
of Queen Elizabeth, and the ninth chapter of the statute ot the parlia- 
ment of Great Britain, hfeld in the thirty-seventh year of the reign of 
King Henry the Eighth. Another act was passed November 15th, 
1799, repealing the former act, and fixing .the rate of interest at six 
per cent, with a forfeiture of all over principal lent, in case of receiv- 
ing more. Chase ^ Loads of Ohio, vol. 1, page 218. 

The state of Ohio passed an act to prevent usury, which forfeited 
the excess over principal only, December 29, 18D4, which continued 
until its repeal by the passage of the present act, January 12, 1824. 

The first act against usury in Kemtucky was passed 1798, which 
was similar in its provisions to the act then in force in Virginia. This 
continued until its repeal by the passage of the present act, 1819. 

Such being the laws against usury in the different states, and ma- 
terially variant in many particulars, both as to the effect of the contract, 
and the mode of proceeding under them ; the constantly increasing fa- 
cility of communication, and the daily negotiation of loans in one state, 
to be made in another, and to be secured on lands or other property, 
perhaps in a third, it becomes an object of necessary inquiry, as to the 
practical operation of these conflicting statutes upon such contracts 
and securities. * . ■ 
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PART FIRST- 



CHAPTER I. 



OF .THE CONFLICT OF LAWS. 



In the recognition of the laws of a foreign state, and in the selec- 
tion of one of several conflicting laws, the following general principles 
may be adopted. . ^ v 

1. The obligatory force of every law is confined to the fcountry in 
which it is established j and it attaches ojn those only who are the sub- 
jects of that country. .^ 

2. But it is considered that persons may, for this purpose, become 
subjects of that country, not only on account of their domicil being in 
it, but in respect of their temporary residence, or of their being pos- 
sessed of property in it, or of their being parties,, to a suit instituted 
before its tribunals. 

3. Although the law does not by its own force operate in any other 
country but that which established it, or on any other persons thai) the 
subjects of that country, and the judicial tribunals of another country 
are not bound to recognize it ; yet states, from comity and considera- 
tions of mutual interest, recognize and give effect to the laws of each 
other, when the rights either of their own subjects or of foreigners are 
derived from, or are dependent on those laws. 

4. . But such recognition does not take place by any foreign state, 
when it would be incompatible with its own authority or prejudicial to 
the interest of its own subjects. 

5. From comity, foreign states recognize and give effect, almost 
universally, to those laws of the domicil, which constitute the status, 
quality, or capacity of the person, and which are called personal. 
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6. Real laws, which ajQTect real of immovable property, are con- 
fined in their operation to the place in which the property is situated ; 
but the judicial tribunals of another country, before which the title to 
that property is litigated, will consult and adjudicate according to the 
laws of the country in which such property is situated. 

7. Foreign states recognize and give effect to those laws which 
affect personal property, and which, as its situs is that of the domicil, 
are such as prevail in the place of the domicil. 

8. With respect to those laws which are called mixed laws, all 
dealings, contracts, wills, and other instruments, which are made in the 
manner prescribed by the law of the place in which they are entered 
into ind made, are in every other place deemed valid and effectual. 

. 9. But neither personal, real, or mixed laws will be allowed to op- 
erate on,^ or control the title to real or immovable property, in oppo- 
sition to a prohibitory law of a contrary tendency prevailing iri the 
place in which that property is situated. 

10. The personal law of the domicil, whether permissive or pro- 
hibitory, prevails everywhere in preference to another personal law of 
a contrary nature, and which may be in force in the place where the 
property is situated. ' 

11. A personal law which gives a permission, yields to a real law 
which prohibits. • 

12. The law which disposes of property primarily and per $e, 
although it has in view the quality of the person, is a real statute ; of 
this description are the laws of succession. 

13. A law which, whilst it leaves a person the general liberty of 
disposing of his immovable property, limits this liberty to a certain 
case only, is a real statute in respect of such limitation. 

14. A law which prohibits the dispositign of real property in a 
particular case, although in respect of the status or condition which 
the person had acquired his disposition may be prohibited in every other 
case, is a personal law, if this permission be consistent with the general 
capacity of the party before he had acquired that status or condition, 
and which would be again enjoyed by him when that status or condi* 
tion no longer existed. ' . 

15. That which is the predominant, direct, and immediate subject 
matter of the law, determines its nature and quality, whether it be real 
or personal. 

.16. The motive or end of a law, when it is so clear that no one 
can reasonably, doubt what that motive or end is, ought also to deter- 
mine its nature and quality. If the right in dispute depend on the sta- 
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tus and conditioii of the person, the law which governs jthe person is 
followed* If the question arise as to the law which should determine 
the rights of husbaixl and wife, those rights not haying been provided 
for by express contract, at the 'time of their marriage, resort is to^be 
had to the law of their domicil on. the day of their marriage^ if they 
had different domicils, that of the husband is to be adopted in prefer- 
ence to that of the wife. 

17. When a law equally affects persons and things, so as to ren^* 
der it doubtful whether its personal or real nature predominates, the 
presumption is that it is a real law. 

18. In a conflict between the personal law of the domicil and the 
personal law of another place at variance with it, that of the domicil 
prevails. 

19. But the preceding rule admits of some.. qualification. It is 
not to be applied when it would enable a person to avoid a contract^ 
which he was competent to make by the personal law of the place in 
which he made it, although he was incompetent by the law of his 
domicil. Thus if a person whose domicil of origin was in Spain, wh^re 
he does not attain his majority until his twenty-fifth year, should at 
the age of twenty-three, enter into a contract in England, or any other 
place, wher^ his minority ceases at twenty-one, he would not be per- 
mitted to avoid his contract by alleging that he was a minor, and in- 
competent to contract, according to the law of Spain. The' maxim 
that every man is bound to know the' laws of a country in which he 
enters into a contract is of universal application, and is perfectly just 
and reasonable, because it is in his power to attain that knowledge ; 
hut the maxim. Qui cum alio contrahit^ vel est, vel debet esse nonigna- 
rus' conditionis ejus, cannot be applied to those cases in which the con- 
dition depends^ on facts and law to which he is a perfect stranger. ^ 

20. In a conflict between a personal law of the domicil and a real 
law, either of the domicil or of any other place, the real law prevails 
over the personal law. Thus a person who had attained his majority, 
and has, as incident to that status, the power of disposing by donation 
inter vivos ofevery thing he posseissed, may^ by the real statute of the 
place in which his property is situated, be restrained from giving the 
whole, or from giving it except to particular persons. 

21. The person may have at the same time one status conferring 
capacity, and another status conferring incapacity, for there may be 
capacity for some and incapacity for other acts. Thus a married wo- 
man is by the law of some countries incapable of contracting oralien- 
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ating by any act inter vivos, whilst at the same time she is capable of 
making a testament. 

22. Mova"bles follow the person, and are governed by the laws 
.of the don^icil. The law is not however on that account a personal, 
but a real law. 

• 23. Personal actions and debts, considered in reference to those 
to. whom they belong, are attached to the person, and are of the na- 
ture and quality which the law of his domicil assigns to them.. 

24. But considered in relation to the person against whom they 
are enforced, they are governed by the law of the debtor's domicil. 

25. Immovable or real property is regulated by the law of the 
place in which it is situated. 

26. Questions arising upon the sale of immovable property, as 
for instance, on the measurement of lands, are decided by the law or 
usage of the place in which it is situated. 

27. Questions arising upon the sale of chattels, or movable ef- 
fects, are decided by the law or usage of the place in which the sale 
was made. . 

28. Real actions and demands charged on, and issuing out of 
lands, are governed by the law of the place in which the property on 
which they are charged are situated. 

^ 29. With the exception of contracts of marriage which have 
their own particular distinctions, in order to decide whether an agree- 
ment is in itself legal, it must be* ascertained whether it is conforma- 
ble to or at variance with a prohibitory law, prevailing in loco con- 
tractus, 

30. The rate of interest which may be legally reserved is decided 
with reference to that law. 

31. The place in which the contract is to be performed is com- 
prehended ih the term locus contradm, and the law of that, and not 
of the place in which the contract is entered into, often determines its 
validity and obligatory effect. The lexdoci contractus decides on its 
obligatory effect. Thus a Contract entered into in a country, the laws 
of which admit it to be binding, if proved by witnesses without writ- 
ing, and without any distinction as to the amount of the sum in ques- 
tion, would receive effect in the country where it was the subject of 
contestation, although if entered into in that country it would not 
have been binding, unless it had been evidenced by writing. A con- 
tract, however legal it may be in itself, cannot be enforced against pro- 
perty situated in a country, the laws of which prohibit such contract. 
The formalities for establishing, for authenticating, and proving acts, 
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are those, prescribed by the la>vs of thfe place where the acts are 
passed, and if those have been observed, the acts are,*.as to their 
form, deemed valid in all places. The formalities which are attached 
to, and inherent in, the property which is the subject of the contract, 
are those prescribed by the law of the country in which the property 
is situated. 1 Birge^s Comm. 25, 

A strict adherence to the foregoing rules will avoid all the seem- 
ing conflict of the usury laWs, and determine the legality of con- 
tracts made in one state to loan money in another state, and the 
validity of securities for the payment of. such loans. 

. Statutes have for objects the regulation of persons, of things, and 
of contracts. In either case, they can properly regulate only those 
matters which are subject to them. Persons are subject, by reasoa of 
their domicil ; immovable property, by reason of its situation ] and 
contracts, by reason of the place of their formation. 

When the people of a state enact a statute for the prevention of 
usurious contracts, and declare void all such contracts, it must be un- 
derstood that the prohibition is intended to be against the making of 
such contracts in that state ; for they have no power to prevent people 
from making contracts in other states. Such a statute, therefore, 
would not be sufl&cient to protect them ; and when they go further, and 
enact that all usurious mortgages shall be void, of course they mean 
all mortgages on property subject to their jurisdiction, wherever made 
or wherever payable, for they have no power to annul or protect mort- 
gages on lands in other states, exclusively governed by other jurisdic- 
tions. 

In selecting the law by which it is to be determined whether the 
acts or instruments of alienation have been made with the necessary 
solemnities to render the alienation vaUd, the distinction must be made 
between those which are required for the proof or authenticatioa of 
the act, and those which arereqiiired to be observed as the condition 
on which alone the law. either authorizes the alienation, or gives to it 
an effect which it withholds if they are not observed. The former are 
Called sometimes solemnia probantia, and the latter sohmnia habUi- 
tantia. Thus with respect to the former, if the lex loci corUrachts 
treats as null and void every contract, the subject matter of which 
exceeds in value a certain sum, if it be not reduced to writing and 
proved before notaries, &c., when the notarial proof is not that which 
is prescribed, the contract will be void in whatever place it is enforced. 
So if those solemnities which the lex loci contracts requires have 
been observed, and the contract according to that law is valid . and 
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obligatory, it will be valid everywhere else. Bat the latter propo- 
sition is subject to the qualification that it does not effect immovable 
property, isubject to a law in the country of its situs which annuls a 
contract because it has not been entered into with the solemnities 
which it requires. If the disposition of the law' does not annul the 
contract on iaccount of its non-observance of the solemnities wliicb 
are prescribed, but gives to it a degree of authenticity or credit which 
it will want if they are not observed, or if, in other words, its effect is 
either to dispense with a more formal proof of the instrument, if it 
. blears on it evidence of their observance, or if, in consequence of the 
non-observance, it attaches a presumption against the execution of the 
instrunaept, and therefore requires from the parties a greater burden 
of proof, such solemnities are to be classed amongst the proof in the 
cause, which are governed neither by the lex led contractus^ nor by 
that of the sittiSy but by that of the forum. 

The solemnities which are called habUitantia^ and constitute the 
mode by which alone the alienation of immovable property is per- 
mitted to be made, or by which alone that alienation can give 
to the grantee or purchaser certain [rights, are those which arc 
prescribed by the lex loci rei sita> As that law may impose restric- 
tions which may wholly or partially withhold the power of alienating 
immovable property situated within its territory, to which all persons 
_ owning that property are subject, it may prescribe the conditions on 
which such alienation may be made. Thiis the law of Scotland does 
not permit a destination of heritage by testamentary disposition, nei- 
ther does it permit certain deeds to be made in lecto. One of the con- 
ditions may be the form or manner ia which it shall be made. This 
sotemnitas dispositionis is tariquam quidam qualitas rebus impressa^ 
and the validity of the alienation must depend on its compliance with 
the prescribed solemnity. 

Dumolion seems to treat it as a solemnity which is of the substance 
of the contract) and to be governed by the lex loci rei sUce. 2 Birgt^ 

If the law of the country in which the lands are situated has pre- 
scribed the number of years' purchase to be paid for such purchase, 
the legality of the purchase must be determined with reference to the 
law of that country, whilst the legality of the rate at which a m»e 
perspnal money annuity may be purchased, will depend on the law of 
the place in which the contract is made. 

There naay, however, be cases in which the contract for the pay- 
ment of the money may be governed by the lex loci reisita^uavfhok 
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^ portion charged on th^ lands is not payable as a sum in gross, but 
Bsa rent issuing oiit.of the lands. ^ 

In order to transfer the donjinion of immovable property, its alien- 
ation must be made in the manner prescribed by the law of the country 
in which it is situated. This rule, which is laid dowQ by jurists in the 
most comprehensive terms, is thus expressed by Stockman : Ubicum- 
que agitur de rerum soli alienatione, mancipatione, investiture^ suq- 
cessione, aliisque translationis et acqiiisitionis modis, inspiciantur leges 
loci ubi res sitae sunt, sive quaestio sit de setate vel. alia qualitate, 
habilitate vel inhabilitate persons, sive agatur de statuo verbis in rem 
sive in personam directe concepto; cum efiectus ipsepotius quatn 
verba att^ndendus sit, qui prorsus realis est, quoties de rebus soli 
transferehdis et mancipandis qu«ritur, atque proinde ab hoc effectu 
statutum omne, quod hue respicit vel eo remdeducit, pro reali haben- 
dum judicandumque sit. 

The rule is thus stated by Mrw Erskine, in his Institutes of the Law 
of Scotland : — 

" Although obligations to convey, if they be perfected secundum 
togem d&miciliiy are binding here, yet conveyances themselves of sub- 
jects within Scotland are not always effectual, if they are not executed 
according to the solemnities of our law. As to which, the follow- 
ing distinction appears to be observed. In the conveyance of an im- 
movable subject, or 6f any right affecting heritage, the grantor must 
follow the solemnities established by the law, not of the country where 
he signs the dfeed, but of the state in which the heritage lies, and from 
which it is impossible to remove it ; for though he be subject with 
respect to his person, to the lex domicilii^ thdit law can have no 
authority over property which hath its fixed scat in anoth^ territory^ 
and which cannot be tried but before the courts and according to the 
laws of that state where it is situated ; and this rule is so strictly ad- 
hered to in practice, that a' disposition of an heritable jurisdiction in 
Scotland, executed in England after the English form, was not sus- 
tained ev^n as an obligation to compel the grantor to execute a more 
formal conveyance." Feb. 1729, R Dalkeith, Diet p. 4464. Ersk, 
*. 3, «?. 2, 5ec, 40. 

There is a perfect uniformity in all systems of jurisprudence in the 
adq)tion of this rule. 2 Birgey 865, dnd authorities there cited. 

The ob1igatioi]it)f a contract which though often confounded with, 
is distinguidiable from, its nature. The oUigation of a contract is the 
•duty to perform it, whatever may be its nature. It may be a moral 
'oUigatioB, or a legal obligation, or both. But when we speak of ob^ 
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ligation generally, we mean legal obligation, that is, the rigbt to per* 
, formance which the law confers on one party, and the correspondisg 
duty to performance to which it bin^ the other. It may possess a le- 
gal obligation, but the laws may limit the extent and force of that 
obligation in personam or in rem. It may bind the party personally, 
but not birid his estate, or it may be revocable or dissoluble in certain 
future events, or under peculiar circumstances. Story on the Coj^ict, 
sec. 266, p. 222. 

The law of the place where the contract is made, is to determine 
the rate of interest, when the contract specifically gives interest, and 
this will be the case, though the loan be secured by mortgage on 
lands in another state, unless there be circumstances to show that the 
parties had in view the laws of the latter place, in respect to interest. 
When that is the case, the rate of interest of the place of payment is 
to govern. 2 Rentes Comm. 469. ith ed. 

The principle is, that when the lex loci contractus and the lex fori, 
as to conflicting rights acquired in each, come in direct collision, the 
comity of nations must yield to the positive law of the land. In tali 
c&njlictu magis est ut jus nostrum^ quam jus alUnum servemus. Idem* 
461. 

Suppose a contract made in New York, where interest is seven per 
cent., to loan money at New Orleans at a future day on Louisiana in- 
terest, and to secure such loan by a mortgage on lands in Virginia f 
might not a Court of Equity, sitting in either state, consistently en- 
force the specific performance of this contract in personam ? Again, 
suppose the contract were to execute a mortgage on Virginia lands^ 
reserving Louisiana interest upon the mortgage > could a Court of 
Equity, in either state, compel the specific performance of a contract 
in violation of the laws of a sister state 7. and if not, could it* go half- 
way and enforce the contract in part? or could the Court, from the 
above facts, make in part a new contract for the parties ? It is presumed 
not. In such case would not the whole contract be void ? The lender 
would be unwilling to accept a six per cent, security, and the borrower 
unwilling to give other security than the original stipulation. The 
learned commentator must, therefore, mean that the law of the place 
where the contract is made will, as a rule of evidence, determine the 
rate of interest the parties intended to stipulate for, and the legality 
of the contract of loan, if made there; but the law of the land upon 
which ihe mortgage is given must certainly determine the legality of 
the mortgage in the other state. Indeed, Chancellor Kent admits that 
in the next page, where he says, " In tali conflictu magis est ut ju^ . 
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nostrum J quam jusaJienum $ervemus*\ If otherwise, it would be a 
contract in one state to violate the law of a sister state . 

" In those countries in which courts are called upon to inflict a 
penalty upon the lender, whether in a civil or criminal form of Action, 
it is necessarily otherwise^ for then the actual receipt is generally 
necessary to consummate tlie offence. But when the restrictive policy 
of a law alone is in contemplation, we hold it to be an universal rule, 
that it is unlawful to contract to do that which it is unlawful to do. 
The answer would seem to be plain and obvious, that no court of jus- 
tice can, in its nature, be made the handmaid of iniquity. Courts are 
instituted to carry into effect the laws of a country ; how can they then 
become auxiliary to the consummation of violating the laws ? There 
can be no civil right wh.ei'e there can be no legal remedy \ and there 
can be no legal remedy for that which is in itself illegal. The action 
is apparently founded on a contract to disobey the law. The defence 
set up proves the principle of the contract. Then how shall an action 
be maintained on that which is a direct violation of a public law ? 
The contract is bottomed in malum prohibitum, of a very serious na- 
ture in the opinion of the legislature ; how then can we enforce a con- 
tract to do that very thing which is so much reprobated by the act ? 
The Court cannot give any assistance to the plaintiff, consistently with 
the principles which have governed courts of justice at all times. — - 
Persons who engage in such transactions must not bring their cases 
before a court of law.'* Per Justice Johnson , 2 Peters, 640, 

When land is the substance of a contract, or when a mortgage on 
land is so far the inducement of a contract, as to be that without which 
the contract would not have been entered into, does not the lex loci 
rei sitce contractus entirely govern the lex loci contractus, and the lex 
domunlii? 

This question has never been judicially settled by our own courts. 
The case of Van Scaick v. Edwards, 2 Johns. Cases in the New York 
Supreme Court, where the Judges were divided in opinion, deter- 
mines nothing. ' 

" A foreign state can indeed only act upon the<}uestion remedi- 
ally. It disclaims the power of jurisdiction to carry into execution 
the penal laws of the offended state. But where it is called upon to 
protect its own citizens from the force of a contract entered into, in 
violation of the law of the place of contract, and expressly against 
the policy of our laws, it must carry into effect the remedial and salu- 
tary provisions of our acts of assembly, instead of affording them the 
more scanty protection of foreign law. It could not be endured that 
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a piping osurer of a nortbern city should be permitted by the judg- 
ments of our own courts to recover the full amount of his principal 
and interest, though, for the protection of our own people, we have 
declared that the usurer should lose his interest The contract wherc- 
eyer made, and wherever the money was payable, was to be enforced 
here. The party must have looked to our forum for redress in case of 
default of the debtor, and he must, of course, be governed by the law 
of that forum in relation to his remedy. We cannot give him a rem- 
edy for more than bis principals We are not bound to recognize 
and enforce ^vicious contract, injurious and indeed ruinous to our own 
people, except upon the terms and conditions which our own legisla- 
tion has imposed. The comity due from one state to another extends 
not so far. The usurious contract in this case, though not punishaUe 
by our' own law, because not entered into in Virginia, is in violcdian 
of our law and not protected by any other, and in such case the rule 
must be magisjus nostrum quam jus aJienum servemus,^^ President 
Tucker y 8 Leigh, 112, 13. 

" The question therefore, whether a contract is usilrious or not, de- 
pends not upon the rate of interest allowed, but upon ,the validity of 
that interest in the country where the contract is made, and is to be ex- 
ecuted. (1 Ryan & Moody, 184.) A contract made in England for 
advances to be made at Gibraltar, at a rate of interest beyond that of 
England, would nevertheless be valid in England; and so a contract 
to allow interest upon credits given in Gibraltar at such higher rate, 
would be valid in favor of the English creditor.'* 
' This, too, seems to be the doctrine propounded by Rodenburgh. 
(See Story, Conflict, section 292.) Burgundius is still more direct and 
positive. 

*^ And in eases of this sort, it will make no difference (as we have 
seen) that the due performance of the contract is secured by a mort- 
gage or other security upon property, situate in another country, 
where the interest is lower. (2 Atkins, 382.) For it is collateral to 
such contract ; and the interest reserved being according to the law of 
the placie where the contract is made, and to be executed, there does 
not seepi to be any valid objection to giving collateral security else- 
where to enforce and secure the due performance of a legal contract.'^ 
Story, sec: 293y p. 2^3. 

But the law of the collateral or accessorial mortgage, must be 
strictly complied with, or such mortgage would be void, however valid 
the contract of loan. The law of the land is of necessity the law of 
the mortgage. There can be no legal right without a legal remedy. 
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and therefore, to invoke the aid of foreign law, it must conclusively 
appear that the contract was made with reference to such foreign law, . 
and within the reach of its remedial powers. This can. never appear 
in a mortgage of realty ; and as the forum of the land can adminis- 
ter, no remedy without the provisions of its own legislation, it con- 
clusively follows that no other legal right was contracted in relation 
to the land. But a principle, wholly different, may govern the bond. 
The law of the debt is the law of its origin ; since the lav/ of the 
debt can alone give interest on it, its complexion will not be changed 
m any other state, until a new computation takes place. Indeed, it 
has been remarked that '^ the interest, originally mounted, retains its 
dress to the end of the mail route. '^ A new computation creates a 
new debt, if lawful, and merges the original. But a debt, originally 
lawful, can neveir be drowned in a subsequent usurious security, nor 
will the taking of usurious interest, upon a debt originally valid, make ^ 
the debt usurious; but such- subsequent taking of usurious interest is 
strong evidence of an original agreement to receive it, and, if not re- 
butted, will be, in most cases, conclusive of an originally usurious 
contract; 

There is a seeming inconsistency in the fact, that on a debt arising 
in New York where interest is seven per cent., and prosecuted in North 
Carolina where interest is but six per cent., the plaintiff should be per- 
mitted to recover principal and seven per cent. ; when a btfnd fmbse- 
quently given in North Carpi in a for the same consideration, reserving 
seven per cent, interest, during the time the bond has to run, would be 
usurious and void. But the thing is explained in this way. If the 
bond subsequently executed in North Carolina be mae payable at a 
future day for the principal and seven per cent, interest added. Op to 
the day of payment in gross, then it is a mere security for the original 
New York debt, and perfectly valid, as being no more than a court V 
would give at the day of payment in action brought. But if a new 
computation takes place on giving the bond for principal and seven 
per cent, up to the date of the bond, it then becx)mes a North Carolina 
debt of that date, and the subsequent reservation of more than North 
Carolina interest, during the time the bond has to run, will make it 
usurious and void ; as the latter would be a new contract in North Car- 
olina at the date of the bond, in violation of the statute ; yet had no 
such new contract been made, the New York debt would have carried ... 
its own interest and arrived at precisely the same amount. Therefore, 
to retain the New York interest it is necessary to retain the New York 
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debt ; if that be dropped, the North Carolina debt of neressity will carry 
the interest of its origin, though prosecuted in New York. 

A contract in one state may be distinctly made with reference to 
the laws of another state: in such case, the law of the latter will gov- 
ern ; but in order to make a contract in one state with reference to 
the lawa of another, so as to be governed by it, a mere nominal refer* 
ence will not answer ; it must be the inducement and subject-matter of 
the contract to legally fix the reference. For it is always a question, 
whether the parties had in view the law of the place of contract 
and its penalty, with an intent to run away from it, or a bona fide ref- 
erence to another state, with an honest object to get within it ; and 
the question can only be solved by the particular circumstances of each 
case. What is the object of the contract? What is the object of the 
negotiation ? Where are the funds to be advanced 1 and frequently, 
Where is the place of payment 1 . If the object of the borrower be to 
obtain money for general purposes, and the object of the lender to get 
a greater amount of interest than the law of the place of contract al- 
lows ; then the contract is clearly bad, and within the law of the place 
of contract. A contract ismade in one state with reference to the law 
of another, when its performance must necessarily call into* exercise the 
status or capacity conferred by the law of such other" state ; and each 
contractor must exercise the capacity according to the law of iiie 
place uhi ut solverit se ohligavit. 

If the borrower intend to use the funds upon a subject principal 
that can lawfully carry the contemplated interest, such as land or other 
object beneficial to the locality of reference, and the lender honestly 
intends to remove his funds for the purpose applied for, and to advance 
them there, the contract is good, and made in reference to the foreign 
law, for it is under the protection of foreign law he agrees to advance 
his funds. But the object of the lex loci contractus is to prevent the 
receipt of greater interest than a specified rate, and this law cannot be 
evaded by distant or foreign machinery. To attempt to evade the law, 
is to come within its operation. Therefore, to lend money in New 
York to be returned in New Orleans, with more than seven per cent, 
interest, is just as much within the statute as a direct receipt of the 
money in New York, for " quifacit per aliuniy fadt per se /" nie re- 
ceipt in New Orleans, is in fact a receipt by the lender in New York, 
. through. an agent of the lender in New Orleans, by virtue of a vicious 
contract in New York. 

The statics or capacity to reserve interest, is conferred by the law 
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of the place t^ftere the. creditor becomes such, that is, where the credit^ 
or advances his funds or forbears his debt already due ;■ and not by the 
law of the place where, the debtor promises to pay, or the' parties pre- 
viously negotiate the loan. 

" The general principle in relation to contracts paade at one place 
to be executed in another, is well settled. They are to be governed by 
the laws of the place of perfdrmance, and if the interest allowed by the 
laws of the place of performance be greater than that permitted at the 
place of the contract, the parties may stipulate for the higher interest" 
without incurring the penalties of usury. When ja contract has been 
made without reference to the laws of the state where it was made, or 
to the laws of the place of performance, and a rate of interest was re- 
served forbidden by the laws of the place where the contract was 
made, which was concealed under the name of exchange, in order to 
evade the law against usury 3 the question is not which law is to gov-^ 
em in executing the contract ; unquestionably it must be the law of the 
state where the agreement was entered into, and. the instrument taken 
to slecure its performance. A contract of this kind cannot stand on the 
same principles with a bona fide agreement, made in one place to be 
executed in another. In the last mentioned cases, the agreements were 
permitted by the lex loci contractus^ and will even be enforced there, if ' 
the party is found within its jurisdiction. But the same rule cannot be 
applied to contracts forbidden by its laws, and designed to evade them. 
Inisuch cases the legal consequences of such an agreement must be 
decided by the law of the place where the contract was made. If 
void there it is void everywhere." Per Chief Justice Taney y 13 
Peters,65. 

In what does the offence of usury consist? Does it consist in the 
corrupt bargain, or in the payment ? There can be no doubt that it coh- 
Sists in the original contract in the reservation of excessive interest ; if 
the offence were not complete until the payment, the creditor might 
recover his principal by waiving the demand for interest. But the prin- 
cipal is forfeited as a penalty for making the illegal contract. If then 
there has been no corrupt bargain, if upon the loan no more than le- 
gal interest has been reserved, there is no illegality in the borrower, 
at the \\me of payment, freely and voluntarily making to the lender an 
additional compensation. But if there has been an original corrupt, 
bargain or loan, upon which usurious interest has been afterwards paid^ 
the excess of interest so paid may be recovered back. All of this 
Sihowsthat the offence against the statute is consummated at the time of 
making the contract. lAvermore's Argument. 
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Taking the several laws together, and for the purpose of reconcilii^ 
them, it is considered that where a contract is made in one place, to be 
performed in another, there are two places of the contract ; that where 
the obligation is .contracted and that where it is performed. The in- 
terest which the law gives without any stipulation, is regulated by the 
law of the place of payment, for it is there that the default which gives 
rise to such interest takes place. The claim for such interest is not 
coefxistent with the contract, nor does it proceed from the contract, 
but from a new cause which happens subsequent thereto. This new 
cause is the delay of payment, which happens in the place where the 
payment ought to be made^ £md is consequently regulated by the law 
of that place. 

Interest stipulated by the creditor is of an entirely different nature. 
The right to that is coexictent with the contract, and proceeds from 
the contract. It is necessary, therefore,, to distinguish between those 
things which are of the nature of the contract, or belong to its. ori- 
ginal formation, and those things which arise ex post facto from the 
default of the parties. 

Burgundius cites a case decided by the parliament of Flanders, in 
which he was of counsel, where it was decided that an annoity stipu- 
lated in France but payable in Flanders, was lawful, although the rate 
was one in twelve, and in Flanders it was not permitted to stipulate a 
higher interest than six per cent. This, he says is to be understood of 
.stipulated interest, and not of those which «tfe incurred by delay of 
payment. 

Every endorser is considered as the drawer of a bill. Suppose the 
law of a state in which a bill is endorsed, has provided that an 
endorsement should merely pass the property, and not subject the 
endorser to any liability ; would an endorser in such state be liable, 
in case of non-payment, by reason of a different law of the country 
in which the bill is drawn ? Certainly not. Nor is the principle, 
that all obligations resulting from a bill of exchange are governed by 
; the laws of the place, at which it is payable, admissible. The holder 
of a protested bill of exchange has his remedy against the acceptor 
according to the law of the place on which the bill i^ drawn; 
against the drawer, according to the law of the place in which the bill 
was drawn j and when there are several endorsers he may have his 
remedy against each of them, according to the law of the. place 
where he endorsed. Reason points out that, in every act, the place in 
which it is to take place is to be considered, in ascertaining its 
validity and effect. If these principles be correct, there must be two 
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foci cmtroMus to be considered in. law, in a contract which is to be 
performed in a different place than that ib which it 'is entered into; 
locus celebrati contractus — locits solutionis. In many an instrument 
more than two places as loci contrfictm are to be considered. 

" The distinction, as to the parts of a contract which are to be 
governed by the laws of the place in which it is entered into, and 
those which are to be governed by the laws of *the place in which the 
payment was intended, is well marked. In the first class is first in- 
cluded whatever relates to the form and perfection of the contract, 
and all the ceremonies and formalities attending it. In the same class 
are next to be placed all rnatters resultirtg from the nature of the 
contract, or immediately therefrom. As to what concerns the per- 
forfnance of the obligation, the payment of the sum, or the delivery, 
of the thing which is the object of the contract, the presentation for 
aceeptance and payment of a bill of exchange, the acceptance, days 
of grace, protests, weights, measures, damages arising from negli- 
gence or delay, the locus destinati solutionis is to be considered.. But 
as to the party, with whom he who binds himself to pay money, as to 
the obligation of the vendor, who has stipulated for payment in a 
place different from that in which the sale takes place and the thing 
is to be delivered ; the contract as to the period at which the property 
of the thing sold, passes to the vendee ; .the mode of delivery, the oUi- 
gations of warranty, the manner of his being put in mom, the lia- 
bility to' the redhibitory action, or that qudnti minorisy the law of the 
place, in which the vendee bound himself to pay, affords no legiti- 
mate rule of decision ; for the vendor did not bind himself to perr 
form any act there, that is not the place vhi ut solvent' se ohligavU, 
As to him, that place is the one in which he bound himself to deliver 
the thing sold and to warrant it ; and we are to resort to the law of 
this last place, to awscertain whether his (the vendor's) obligations 
were duly performed, and to assess the damages due to the vendee, if 
they werenbt; because as to the vendor, that place is, in the lan- 
guage of Everard, locus vbi deliberatis destinatus. Certainly, in a 
bilateral, synallagamatic contract, where the obligations of the par- 
ties are to be performed in different places, in which different laws 
and usages prevail, the laws and usages of neither can offer a legiti- 
mate rule of decision for all the obligations of the contract. Each 
party must perform his according to the law of the place uKut sol- 
vent se oUigavit — and in case he fails, he must yield to his adversary 
damages equal in value to that of the thing he bound himself to deliver 
at the place M solutio or deliheratio destinatur. 
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" In obligations to pay money, the measure of damage is interest, ac^ 
cording to the legal rate. The Roman law considers interest rather 
as damages, to be allowed for the delay of payment, than as a profit 
contemplated at the time of the contract. But in a loan of money, 
nothing is more common in countries where the parties are not restrain- 
ed by law to one rate of interest, to stipulate a particular one (by their 
conyention) within the scope which the law allows, and the interest is 
called conventional, in contradistinction from the legal interest ex mo^ 
ra. In such case the object of the conventional interest is to afford to 
the lender a compensation for the profit he foregoes in yielding the use 
of his money to the borrower. It should seem that the circumstance of 
the place of payment differing from that in which the lender parts with 
his money, ought to have no influence in fixation of the interest." 
Judge MartiUy 20 Martin^ p. 1, 

If parties could free themselves from the effect of the laws of their 
country^ by stipulating for payment elsewhere, they would sap the 
foundation of every law enacted for the weak and necessitous. 

The law and usage of the place where the contract was enterecf 
into, as a rule of evidence, will determine what the contract really was 
or was intended to be, where the written evidence of the contract is not 
sufficiently explicit ; but where the terms of the contract are specifically 
defined, as interest at a fixed rate per cent., the rule is inapplicable. 
The law of the place where the debt arose, or the consideration actu- 
ally passed, will determine the legality of the contract. And the law 
of the place of payment will absolutely govern as to the remedy con- 
. tracted for, in case of default of payment by the debtor. 

A clear distinction must be made between the effect of a default of 
performance in one state; and an express stipulation in the contract at 
the time of entering into it in another state, as the consequence of a 
default. . The one is the condition of and part of the contract, and gov- 
erned solely by the law of the place of contract ; the other is no part of 
the contract, but the mere operation of the law where the default took 
place in consequence of it. The question as regards usury always is, 
where did the debt arise, and not where was the contract entered into. 
The law of the debt is the la^v of the interest. 

On a debt arising by contract, damages will be given according to 
the law of the place of defeult of performance, but interest by stipula- 
tion will be given according to the law of the contract. As when A 
lends B at New York $100. without reservation of interest, to be paid 
at New Orleans, and default is there made, damages will be recovera- 
ble at the rate of Louisiana interest from the default. But had A lent 
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the same sum upon interest at New York, payable at tbe same pkce> 
and default arise, interest could only be ^-ecovered at the rate of New 
York. In the latter case, the interest arises ex coniraetu,.hy the law of 
New York ; in the former ex mora^ by the law of Louisiana, where the 
default arose ; and had A stipulated at New York for Louisiana inter- 
est, though payable at New Orleans, the contract had been utterly void. 
And if A agree in New York to lend B the same amount in^Yirginia 
payable in New Orleans, neither New York nor Louisiana interest 
can be reserved ; but the law of Virginia will determine the legality 
of the interest contracted. For that is the place of performance as to 
the lender, where he agrees to part with his nioney and to become en- 
titled to a profit therefor ; though New Orleans is the place of performr 
ance as to the borrower. , 

In conclusion, it seems that the place of payment has nothing to do 
with the question of usury, as that is incurred by stipulation only, and 
the law of the place of that stipulation can alone determine the legal 
rate of interest, and consequent validity of the contract, except where 
the lender stipulates in one place to lend his money in another, place; 
and in that case, the- law of the place where the loan is to be made, 
must be strictly complied with as the locality of reference. 



It next becomes necessary to notice the several cases, which the 
courts, in the interpretation of the several acts, have considered as with- 
in the pale of those acts, as well as those transactions which they have 
acquitted of the vice of usury. Previous to which, however, it will be 
necessary to premise one thing. 

The British act of Anne, like those of Elizabeth, James, and Charles, 
is founded upon the statute of Henry the 8th, and, indeed, varies very 
little in any other substantial respect, than the substitution of one rate 
of interest for another ; it follows, therefore, that the cases which have 
been decided on the statute of Henry, are to be taken as authorities 
applicable to all the subsequent statutes founded thereon ; and that 
the decisions upon the respective statutes of Elizabeth, James, and 
Charles, which partake of the spirit and expression of that of Henry, 
are to be considered as applicable to the 12th of Anne. And that the 
English decisions upon the statute of Anne, are applicable to all the 
American statutes which partake of the spirit and expression of the 
act of Anrie, upon which they have mostly been founded, and are con- 
•equently authorities in those states where a forfeiture still prevails. 



CHAPTER IL 

I I 

WfiAT CONTIIACTS ARE AND AtfE NOT USURIOUS WFTHIN THE STAWTE Olf 
* ANNE, AND THE STATUTES OF THE SEVERAL STATES FOUNDED UPON 
THE SAME. 

In order to consider this subject as distinctly as possible, it will be 
divided into the following sections* ' 

1st. Where the contract existed previous to the statute^ 

2d. Where the usury has been incurred by mistake. 

3d. Where there is a hazard. 

4th. Where the contract is in the form of a fost dbii. 

6th. Where the contract is in the form of an annuity oi rent 
charge. 

6th. Where the interest is in the nature of a penalty, or where 
the redemption is at the option of the borrower. 

7th. Where goods are advanced instead of moneys 

8th. Where stock is transferred. 

9th. Where something besides interest, paid as such, is to be 
allowed for the loan. 

lOthi. When an extra sum is to be paid for brokerage, &c. 

11th. For discounting and negotiating notes. 

12th. For prompt payment. 

13th. When compound interest is to be taken* 

14tb. Where the interest is the difference between the cash and 
credit price of an estate sold* 

15th. The sale of foreign funds. 

SECTION 1. 

' ' ' . ■ 

'WMf^' the tarUtact existed prematis to the stotvUh 

^ It will be seen that the legislature of most of the states, in fram* 
bg their general acts against usury, have inserted a clause whi<4i 
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seems to put it -beyond doubt, that the statutes are not retrospective. 
A few cases, however, have arisen, which have occasioned the follow- 
ing decisions: 

Action on note, dated 13th Sept, 1797, apd becoming due 
twelve months thereafter. 

At the date of the note, the legal rate of interest was five per 
cent. ; before it became due, the act of assembly changing the rate"of 
interest to six per cent, passed, and the question is, whether the law, as 
it was at the date of the note, or at the time it became due, should be 
the rule of decision with respect to the rate of interest. Between the 
right arising from a contract, and the remedy to enforce it, there is. a 
manifest distinction. The latter mustj of necessity, be regulated ac- 
cording to the law of the time and place in which it is sought ; but it 
is a settled rule, that the former is to be governed by the law at the 
time and place of making the contract; and that the rate of interest 
which shouM be allowed on a contract, relates to the right and not 
to the remedy, is indisputable. It seems therefore to follow, as a 
necessary consequence, that the rate of interest should be regulated in 
this case by the law, as it was at the date of the note. Lee v. Davis, 
1 ^. K. Marshall's Rep., 396. 

When a judgment has been recovered upon a note,^ alleged to be 
usurious previous to the act of 1837, for the prevention of usury. Held, 
that the party, against whom the judgment was recovered, could not 
come into the Court of Chancery, for discovery and relief against the 
judgment, without offering to pay the money actually lent, and legal 
interest thereon. Campbell v. Morrison^ 7 Paige^ 157. 

Where a usurious negotiable note was made before the act of- 1837, 
repealing the provisions. of the Revised Statutes, making such notes 
valid in the hands of bona Jide holders, it cannot be transferred subse*^ 
quent to the passing of that act, so as to prevent the maker of the 
note from setting up the defence of usury. Morse v. Hovey, 9 
Patge, 197. 

Where a note, prior to the act of the 15th May, 1837, was tainted 
with usury, and afterwards renewed from time to time, but no fresh 
usury occurred, the original taint was kept upon it, and brought it 
within such statute, and no offer to pay was necessary to be made in 
the bill. Folsom y. BlcJce, 3 Edwards, 442. 
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SECTION n. 
Where the illegal interest is reserved by mistake. 

Where usurious interest is reserved by mistake, as upon an acci- 
dental miscalculation of figures, the contract it seems, is not thereby 
avoided. However, if the agreement be dearly usurious, it is void, 
though th« parties did not intend it to be so, and were ignorant of the 
effect of their contract. Marsh \. Martindate^ 3 B, ^ P. 150. 
Barnard v. Young, 17 Vesey, 44. Enderly. v. Qilpin^ 5 Moore, 588 
Solarte v. MellvUle, IB.^C. 430. 1 M. k R. 19. 9 Mass. 55. 
15 John. 152. 

It was observed by Lord Tenterden, in Bete v. Bidgood, that the 
Court would look not at the form and words, but at the substance of 
the transaction i and that as, on the one hand, they would not pay 
attention , to the words of the contract, if the substance of it went to 
defeat the provisions of the statute, so, on the other hand, they would 
not rely upon the words, so as to defeat the contract, if in substance 
the transaction were legal. 

To constitute usury, there mustbe an intention to take more than 
legal interest. The mistake of a scrivener in putting one sum for an- 
other, wnll not charge a party with usury. If a mode of calculating 
interest, which gives the creditor more than legal interest, is adopted, and 
the creditor knows it will have that effect, he is guilty of usury, 
-although he may not suspect that he is violating the law. . Childers 
Y. Dean, 4 Randolph, 406. ^ 

Examples of mistake, miscast, miscount of money &c. 2 Cow. 
678. But the adoption of an erroneous principle of calculation, which 
gives more than seven per cent, per annum, and receiving the discount 
or interest according to that principle, is usury, though the lender 
believe he has a legal right to do so. 2 Coi^. 678. 

A mistake in the construction of the statute of usury, if it results in 
taking more than legal interest, will render the contract usurious. But 
an error in fact, by -which more than the legal rate of interest is 
reserved will not vitiate. 3 Dev. 30. 

A contract reserving more than legal interest on its face, is prima 
facie evidence of a corrupt agreement, which is the foundation of usury \ 
but this may be repelled by showing that more than legal interest was 
reserved by mistake ; e. g. a mistake of the scrivener in wording 
the bond, whether such mistake be of the fact or of the law. 3 Cow. 
284. ^ 
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Upon a plea of usury to an action upon a.smg]e bill, it appeitfed 
that the bill had been given upon a settlement of an account, which 
contained items of debt and interest. In two of the items, the interest 
as calculated exceeded six per cent. The receipt of the bill at thie foot 
of tlie account stated, that in case of errpr either way, should any be • 
discovered, it should be corrected* Held, that this was no evidence of 
a usurious agreement, Stackell v. Etfieall, 3 Gill ^Johnson, X23. 

Mistake of two centfiJ in a discount is not evidence of usury. lOi 
Gill fy Johnson .209. 

More than legal interest reserved or secured through a mistaken 
calculation creates . no forfeiture. Gibson Sj- Stearnes, 3'JV. H. 185.. 

Where ^ note is given upon a compromise, embracing more inter- 
est than is lawfully due, both parties believing it lawfully due and re- 
coverabk, it is not usury. Ellis y. Bibl>, 2 Stewart y 63. 

Testimony of a general practice of taking interest at banks, acn , 
cording to printed tables. not exactly correct, and that such practice. . 
has existed a long time without being resisted, is proper,^and may be , 
conclusive to show, that the extra interest was not taken corruptly. 
Bank of Burlington v. Durkee, 1 Vermont, 339. . \ , 

A bank note is not void as usurious, by reason of int^^est being 
taken for sixty-four days at the rate of three hundred and sixty-five- 
days to a year, that being a general custom at banks, but the excess 
must be deducted. Bank of St. Jllbdns v. Steames^ 1 Vermont'^ 430. 



SECTION III. 

Where there is a hazard. 

Bottomry is not a communication for the loan of money, but a part- 
nership for the honest intention of seeking a livelihood by. trade. To 
constitute usury, there must be a loan of money, which money also is 
to be repaid, and there must be a premmm for the Joan, of that money of 
more than the legal rate. Nor shall any artificial contrivance? whatever 
evade the statute. And if the contract is a colorable.agreement only to 
avoid the statute of usury, and is really a communication for the loan^ 
of money, it is within the statute. But it is no contract for a debt due, 
where it is upon a contingency that may never happen. No aoatrac.t 
is usimous whece the lender runs the hazacd of losing all hia money, 
both principal and interest, as in the case of bottomry; The distinc- 
tion is, whenever a contract for the loan of money ia upon a contin- 

3 
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g^eoey that is ^olorcAley or so ^t^&^ as is contrived merely to avoid the 
statute, the statute shall have its effect. 

A ship, going in the fishing trade to Newfoundland, (which voy- 
age must be performed in eight months,) the plaintiff gave the de- 
fendant .£50, to repay .£60 upon the return of the ship to Dartmouth ; 
and if by leakage or tempest she should not return in eight months, 
then to pay the principal monoy (^50) only, and if she never returned, 
then he should pay nothing. All the Court held that this is no usury 
within the statute j for if the ship had staid at Newfoundland two or 
three years, he was to pay but ^60 upon the return of the ship ; and 
if she never returned, then nothing ; so that the plaintiff runs the hazard 
of having less than the interest which the law allows, 'and possibly 
neither principal nor interest. Sharpley v. Hurrel, Croke-Jac. 208. 

* The obligor was bound in a bond of ^6300, conditioned to pay 
j£22 10s. premium at the end of the first three months after date, &c., 
' and sixpence in the pound at the end of six months as a further pre- 
mium, together with the principal itself, in case the obligor be then 
living ; but if he dies within that time the principal to be then lost. 
Adjudged this is an usurious contract, because there was a possibility 
that the obligor might live sp long, |and there is an, express provision 
to have the principal again. In Carthew 67 S. C; adjudged up6a a gen- 
eral demurrer, that this was an usurious contract ; and if such contingen- 
cy of the death of a man in full health should prevent the usury, con- 
tingencies might be extended to the death of two, or three, or more, 
and so the statute be of little use. 3 Salked, 390. 

The case of Joy y. Kent, Hard. 418, was an action of debt upon an 
obligation to pay so much money, if such a ship returned within six 
months from Ostend in Flanders to London, which was more by a third 
part than the legal interest of the money ; and if she do not return, 
then the obligation to be void. The defendant pleaded that it was a 
corrupt agreement, and that the obligation was entered into by covin 
to evade the statute of usury and the penalty thereof. Lord Chief Ba- 
ron Hale held clearly tbat4:his bond is not within the statute j for this 
is the common way of assurance, and if this were void, said he, by the 
statute of usury, trade would be destroyed ; and not like the case where 
the condition of a bond is to give so much money, if such or such a 
person be then alive, for there is a certainty oithaJt at the timej but it 
is uncertain and a casualty whether such a ship shall ever return. 

A Tent charge of j^20 per annum for £1Q0 for eight years on a con- 
tingency, yet usury, if for a loan, though principal in hazard. Sy- 
mancb v. CodceriU^Jfajn, 15L 
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Roberts v, Tremayflie. — ^JEfeW, usury- there on a contingency .-r*The 
17th of May, 1738, defendant paid ^65000 to Spencer, and the ^ same 
day took a bond from him in the penary of <£20jOGO.; conditioned for 
the payment of ^6 10,000 to the defi^arit, at or within some short 
tim^ after the Duchess of Marlborough's death, in case Spenceiv shouH 
survive her, but not otherwise. The Duehess died Oct. 18, 1744, and 
m themorltb of December following, the defendalnt delivering to Mn 
Spencer ihe bond to be cancelled, he eiEecuted a new one in the pen- 
alty of je20,000, conditioned for payment to the defendant of jB 10,000, 
with lawf^l interest, on the j9th'of April next, and at the same time 
executed a warrant of attorney tp empower judgment to be recorded 
against ^ina in B^ R. for the ^620,000, which was accordingly done. 

In December, 1745, Spencer paid the defendant jBIOOO in part, 
and on 21st March jB 1000 more. On the 17th JuAe, 1746, Spen- 
cer died, but before his death made his will, and, after payment of ' 
debts, &c., gave the residue of his personal estate to his son, and ap- 
pmnted plaintiff his guardian and executor in trust £?uring hi^ minor- 
ity. Bill brought to be relieved against defendar>^s demand, as being 
an unconscionable and usurious contract. The Court relieved only, 
against the penalty andjudgmentvl^ directing thetlefendant to deliver 
up the bond to be cancelled, and to atcknowWge satisfaction on the 
judgment upon being paid by plaintiff what should be due at law, 
but would not give him costs, dts there 'vr^s probabUis causa, litigandiy 
and defendant's case is far from beit>gr favorable. I ^tk, SQL 

And when persons are actually in partnership, an advantage to 
be taken, out of the trade may be measured in any way agreed on; 
for ihe money is not lying at int^est, but employed in making profits, 
and sutject to los^s ; and aWhough on* partner retires, still, if he 
amtinues liable to he sued^ the agreement for ^uch advantage cannot be 
usurious. 2 Vesei/^ Jun, 248. 

Though tjj<^ circumstance of a hazard attending the principal will 
exempt th^ansaietion from the operation of the statute, yet this haz- 
ard m^ be real and honafde ; for if the substance of the contract 
be a \mrowing arid lending^ a. slight contingency only will not take 
tie case out ©f the statute. . Per Burnett J.j in Chesterfield v. Jansen, 
Ij?/*. 341. 

At a time when the State Bank of ls[. C. had suspended specie 
payments, the defi^dant. offered tothci bank a note for discount,. ac- 
companied by an oSsr, in os^ his note should be discounted, to ex- 
change an equal amount of northern funds for N, C. Bank notes. A &. 
bill vr%B aftcon^ngl; drawn upon a firm in Virgtnia^^t ninety days^^and 
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the same being accepted, the bill and note were botii discounted, ^ith 
a further condition annexed to the note, that it should le paid in Vir- 
ginia or other northern bank notes. The bank paid for the bill and 
note in its own notes in part, and in part in the notes of other banks 
in N. C, all of which were, at the time, under par in Raleigh from 
three and a half to four and a half per cent. At the time of the dis- 
count, suits were depending against the bank upon its notes to coerce 
payment of them. The notes received by the defepdant were, in the 
presence of the president and cashier of the bank, handed over to the 
acceptor to meet his acceptance with them, and then pay the balance 
to the defendant ; the president aiid cashier knowing the loss to which 
the defendant would be subjected. The notes were sold in Virginia at 
a loss of from two and a half to three and a half per cent., and the 
bill paid at maturity in"Virginia or United Slates Bank notes. These 
notes were at par at the time of iH;ie discount, and the president and 
'directors of the N. C. Bank knew at the time that -their notes were 
not of equal value. Held, notwithstanding, the transaction was not 
usurious — ^Tucker, Pres't, dissenting. State Bank of K. C. v. Cowen^ 
8 Leigh, 238. 

Upon the principle that there was some contingency, ^ other 
northern funds might be of Philadelphia, New York, or Boston, at 
three or four per cent, below par; and the bank in such case might 
not receive more than six per cewt. after all. 

The statute against usury does not apply where a loan is made to 
be returned within a.certaip time, or upon a certain event depending 
upon a casualty which hazards both principal and interest, without 
any riglit to look to the borrower. Doitdall v. Lennox, 2 Edw. 267. 

A contract to take for the loan of one hundred and forty^two 
shares of bank stock for a year, thirty additional shares, is not void 
under the statute of usury ; for the one hundred and forty-two shares 
to be returned may not, at the time of returning thern, be of any greater 
value than the one hundred and forty-two shares received, «t the time 
of receiving them, with the' dividends or interest added. I^Heptoex. 
Ha/rveyy 7 Leigh, 501. 

Where upon a loan of money, thfe lender, besides his principjil, 
contracts to receive, in lieu of interest, something which may be 
worth more than six per cent, per annum, though it may perhaps prove 
to be worth less, as the dividends on bank stock, the contract is usu- 
rious. A debtor owing a certain number of shares of bank stock, 
agrees with his creditor to pay him, at a future day, the market price 
of the stock oki that day, or f 150 per diare, at the creditorti •ptioi^ 
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with the dividends. He/dj the contract is usurious* Smi^ v. JVt^- 
ds^ 8 Leigh, 830. . " 

From the foregoing, it will he seen that hazards, as excepted from 
the statute of usury, may be divided into four classes : > 

'First. Where the day of payment may never come. For that 
cannot be said to, be foreborne which has not become, and never may^ 
become doe. 

SecQBd. Where the tioie fixed for payni[ent will certainly arrive, 
but the obligation msly not survive the day: as where, "in considera'- 
tioa of two guineas received oi A^ron Lamego^ (promise to pay him 
twenty guineas on the decease of my present wife, Ann Gould." 
Ann Gould will certainly die, but (Jould, the husband, may first die, 
and this is but a. lost wager- BiMTy 715. 

Third. Where more than legsd inters is reserved, and upon that 
it may \m regarded as certain the day of payment will arrive; but 
where there is a risk upon the creditor, that his principal may be en- 
tirely lost* See Jacoby 144. 4:Cond. English Chan Rep* ,64,. 65. 
5 Bam8fJId.QH^ 7 Eng Com. Law Rep. 314. 

Fourth. Where time of payment will certainly arrive, but it would 
depend upon, the value of the, cemtnodity at the time of payment, 
whether it would amount to more than principal and. legal interest. 
SeeS East, 304. 3 T^m Rep. d3l. 5 Esp. JV. P. Cases, 1^4, 
5 Cowan, 144r-149. 4 Wend. 679. 



SECTION IV. 
Where the contract is in the form of a post obit. 

And though, in the case of Lushingtoh v. Waller, it was said that 
a po^ o&£^ bond is a security of a questionable nature^ which has often 
been ilisputed with success ; and in point of fact there ate instances 
in which the courts have relieved against such bargains, yet it do^s 
not seem that, they have ever been considered as t««unot<5, however 
gross and extortionary they may have been ; hut merely looked upoii 
as unconscionaUe bargains, against which relief can be obtained in a 
Court of Equity alone. MaUhews v. Lewis, 1 .^nstr.7 ; and ^eeButty v. 
Uoyd, 1 Vem. 141. Smn^e case, Eq. Ca. abr. 275 ; «nd see Bemy v. 
Pitt, 2 V0tn. 44, and Knott v- Jolmsony 2 Vem. 27 j mid s^e Whar&m^ 



38 WHAT CONTRAOTS ARE AND ARE NC^ VtfnXtMk 

SECTION V. 

Where there is an annuity or rent charge. 

An annuity may be purchased like a tract of land or otber prop- 
erty, and the inequality of pi ice will not, of itsflf, make the contract 
usurious. If the inadequacy of price be great in any purchase, it may 
lead to suspicion, and^ connected with other cireuflistabeeS', may in- 
duce a Court of Chancery to relieve against the contract 

The ingenuity of lenders has devised many contrivance^ by which, 
under forms sanctioned by law, the statute may be evaded. Aaotong 
the earliest and most common of these, is the purchase of annuities se- 
cured upon' real estate or otherwise. Thestatate does not reach these, 
not only because the principal may be put in hazard,'but because it 
was not the intention (^ the legislature to interfere with individuals, 
in their ordinary transactions of huying and selling, or otber arrange- 
ments made with a view to convenience or profit* 

The purchase 6f an annuity, therefore, or rent charge^ if a hwmjide 
sale, has never been considered as/usurious, though more than six per 
cent, profit be secured. Yet it is apparent, that if giving this form to 
the contract will aflTord a cover which conceals it from judicial investi- 
gation, the statute would become a dead letter. Courts therefore per- 
ceived the necessity of disregarding the form, and examining into the 
real nature of the transaction. If that be in fact a loan, no shift or de- 
vice will protect it. Though this principle may be extracted from all 
the cases, yet as each depends on its own circumstances, and these cir- 
cumstances are almost infinitely varied, it ought not to surprise us if 
there should be some seeming conflict in the application of the rule by 
different judges. Different minds allow a different degtee of weight 
to the same circumstance. C J. Marshall. 

The leading English cases on this subject are, Fnller's case^ 4 
Leon. Symonfts v. Coekerill^ J^oy, 150. King\.J)ruryy2 Lev. 7. 
Lawly V. Hooper, 2 Atk. 278* Richards qui tarn v. Broome^ Cowpety 
770. Imham v. CAiW, 1 Br. Ch. Rep. 93, Drewr. Power, 1 Scho. ^ 
Lef. 182. Marsh x. Martindale, 1 Bos. §• Pult 163. JVgy, 151. Low 
V. Wdler, Doug. 735. 

These cases turn on th6 evidence which should be sufficient to prove 

a loan to be the foundation of the contract, but do not withdraw the 

case from the statute, if a loan be its foundation. They decide that a 

^mere application for a loan does not convert a subsequent annuity, 

which yields a profit beyond the legal interest^ into a usurious coatract; 
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but tbat an a^tc^l coi^act for the ]oaEi> if converted k^ an aidauity 
in order to avoid the law, is within the statute* 

In the United Statesvthe case of ScqU v. Lloyds 9 Pd€r*#418, with 
the able review of Chief Justice Marshall, is of paramount authority. 

One Scofield granted to William S. Moore an annuity to issue from 
four,ho«^es and lots in Alexandria, and covenanted that the same should 
be paid to M forever thereafter. In the deed granting the rent charge^ 
M, the grantee, covenanted that at any time after five years, on the 
payment of fivejbousaod dollars, with all ari^ars of rent, he would re- 
lease the rent charg^and the same should eease. S covenanted to 
keep the -b«ldiags in repair, aad have them insured against fire, and 
assign the policy tp M;. the moniey from the insurance to be applied 
to rebuilding or repairing the hous^ if destroyed or injured by fire. 

Afterwards S,by deed ofbarg^in and sale, conveyed to Lloyd the 
houses and Jots of ground, subject to tbe payment of the rent to M.. 
The rent being unpaid, M levied a distress for the same,' and Lloyd 
brot^ght ^ replevin. M<x)r^ avowed the taking, stating the rent charge 
and arrears of rent; to which Lloyd pleaded usury, and defendant 
demurred jto plieas : and per curiam^ The requisites to form a usurious 
transaction are, 1st. A loan, either express or implied. 2d. An un- 
derstanding that the money lent shall or may be returned. 3d. That 
a greater rate of interest than is allowed by the statute sh^U be paid. 
The intent with which the act is done, is an important ingredient to 
constitute this offence. An ^horance of the law will not protect 9 
party from the penalty of usury where it is oomi^itted'i but where 
there was no intention to, evade the la^y, and the facts which amouRt 
to usury, whether they appear upoa the face of the contract or by other 
proofs c%n be shown to have beei^ the result of accident or mist;ikke, no 
penalty attaches. 

The purchase of an annuity or any other device to cover an usuri- 
ous transaction, will be unavailiiig. If tbe contract be infected with 
usury it cannot be enforced^ 



se;ction vl 

Where the contract is in the nature of a penalty, or where the redemp- 
tion is at the option of- the borrower, 

• •■ 

Where, by liie terms of a contract, the party may by paym^ent at 
a day certain avoid any stipulated ^penalty, such contract Is not ifisu*^ 
tions. CMrn V. MmiH 8 Jlfosj* 2S7-. '.'■ 
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hk a «0nlraci fer the purdnse of propefty^ the pirti^ may stipu- 
late for the damages to be paid, in case of failure, and the Court and 
jury will bt bound by these damages thus ascertained, tfaoagh they ex- 
ceed th^ legal interest, on the value of , the property, which ought to 
have been delivered. Tardeveau. r. SptUhf Hardin, 175. 

Wherever the debtor, by the terms of the eontraet, can airoid the 
payment of a larger, by the payment of a smaller sum, at an earlier 
day, the contract is not usurious, but conditioilal, and the larger sihb 
becomes the penalty. Where the holder of a bond, for the payment 
of a certain sum, promised to ^surrender the bond upon the payment 
of a less sum at aii earlier day ; to take advantage of stieh promise^ 
there must be a strict compliance on the part of the obligor* To con- 
stitute usury, the obligation to pay more than the legal rate of interest 
must be absolute on the face of the transaction (i* e, not eonditionaly 
or upon a contingency). A contract, good in its creation, is not avoid- 
ed by a subsequent usurious consideration, but suck subsequent taint, 
will affect the after holder as against the end(g$&r»' JMoore ^ HUiony 
1 Dev. Eq. 429. 

In a sale of public securities, where the defendant has h^ election 
to return them at a certain time, or to pay a certain sum £wrN(hem, this 
is not usurious, nor is there any room for chantering as to the dama- 
ges. In this ease, however, the action was on a note, and the plain- 
tiff gave a counter writing to receive the certificates in payment at a 
certain time. Defendant positively charged usury in the agreement. 
p. Dyer, Justice, dissenting^ upon the grotu>d that the averments wore 
pnutive, and the &ct8 should have been submitted to proof, but by 
U»e Court not allowed, and judgment for plaintiff 1 Bjoot^ 303. 

A sheriff having demanded payment of an execution in his hands 
against the defendant, which was nearly out, the defendant made his 
promissory note payable to the order of a third person, and* by him 
endorsed in blanks, and delivered it to tb^ sheriff, contracting with 
him, that if the defendant should not pay the execution in ten days^ 
it might be sold in market, or otherwise disposed of, and the avails ap- 
plied in payment of the executbn. After the expiration of the ten 
days, the execution remaining unpaid, the sheriff delivered the note in 
the .state in which he received it to the plaintiffs, on their advanc- 
ing to him a sum of money, k^ than the face of the note by more 
than the legal interest fdr the time the note had to run. Held, that 
the note, so received by the sheriff, was in security of tte execution; 
that he had an interest in^ it, coupled with a power to sell, and. that 
consequently it. was an effective instfumtatin^ his bandstand not betng 
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.r. 

ixsurious in its original concoction, it did not become so by #re subse- 
quent sale to the plaintiffs. TvMle ^ Holt\. Clarke, 4 C&rm. 158. 

J purchased of T anotfe which he held, ms^e under the statute 
of 18 18, reserving interest at twenty per cent, per month, from tlf* 
time when due until paid, and gave his notes for it, both believing the 
high rate of interest recoverable. The notes given by J are^not void 
for usury, tiiough they embraced a part of the high rate in their con- 
sid^ation, and though the high rate was afterwards determined not to 
be recoverable: that for so much of the hi^ rate of interest included 
in them there wd's no consideration, it being penal. Tkom'pg&ift v. Jones^ 
lS«etiw^, ^6. 

A note for a sum certain, payable at a future day, which may be 
discharged by the payment of a less sum at an earlier day, is hot usu- 
rious on its face, but is valid. Jordan v. Lewis, 2 Stewart, 426; 

If A propose to B, that B should buy his land A^hich was adver- 
tised to be, sold under a deed pf. trust for the amount of the creditor's 
debt, and ^should let A luLve it again, upon payment of principal and in- 
terest, at4he end of twelve months ; instead of which they enter into 
an agreement, that B should bid the creditor's debt for the land, and 
if it was struck off to him, that he should resell it to A, sum thereafter 
to be agreed upon, provided it was paid within twelve months ; which 
sum, though never agreed upon, was understood to be such as would 
reimburse B the money paid, the sacrifice he might make to obtain it^ 
and liberally compensate him fcM* his trouble, it is not usury ; and if 
the money is not paid to B, &c., within the twelve months, nor the- 
sum fixed, the purchase is absolute. Janes v. Hubbard, 5 CiUl, 211. 

A judgment is recovered against a principal and surety. Upon an 
agreement, then, the- surety signs the replevin bond, and the principal 
gives him a hote^ which includes the full amount of the rejdevm bond, 
with abottt thirty per cent added to it, and the surety agrees in writmg 
to credit the note with the same amount, provided the principal pays 
the replevin, bond himself. They agree, in the pleadings, Ihat the ar- 
rangement was intended not merely to have the effect of a penal bond, 
but ^s an indemnity to the surety, in case the payment of the replevin 
bond should devolve on him. Heli, that.this contract is but an.agree- 
ment for a loan of money, in a certain contingency, at a future diay, 
upon an agreement that more than six per cent, should be paid for the 
loan, and is usurious. The surety naay enforce a judgment he has on 
the note, to the amount actually paid by him in discharge of the re- 
plevin bond, with' leg4il interest from the time when he paid it. From 
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the bakilce tbe principal is refieved in eqoity. }toorf$ Eatetu v. 
Vcaicz^ 3 ThaML^ 362. 

Where the interest alone is put iif hazard^ but the principal is se» 
cwred this does not exempt the agreement from the statute, With this 
exception, that if the exorbitant profit is reserved in the nature of a 
penalty to be paid upon some defeu}t,wh1cfa the borrower may avoid by 
the payment of the principal, and so 4lefeat theinterest This rule is thus 
laid down by Justice Dodridge : '' If I receive both interest aod prin- 
cipal, if it be at the will of the party who is to pay it, it is no usury : as, 
if I lend to one JC 100 for two years,, to pay for the loan thereof J£30, 
and if he pay the principal at the year's end he shall pay nothing for 
interest, this is not usury ; for the party hath his election, and may pay 
it at tbe first year's end, and so discharge himself. Ciro&e James^ 609. 



SECTION VII. 
' ' Where gOods are advanced instead of money. 

, Where a party is compelled to take goods in discounting a bill of 
exchange, I think a presumption arises that the transaction is usurious. 
To rebut Ais presumption, evidence should be given of the value of 
the goods by the person who -sues on the bill. When a man goes to 
get a bill discounted,^ his object is to procure cash, not to encumber 
. himself with goods* Therefore, if goods are forced upon him, there 
must be proof that they Were estimated at a sum for which he could 
render thetn available upon a re-sa)e, not at what might possibly be a 
fair price to charge to a purchaser who stood in need of them. Ellen- 
bofougH, 

But, upon a subsequent occasion, his lordship made a distinction 
between cases like that just mentioned, and a case where it £^peared 
*that, upon the discounter's offering to give goods in part, the person 
applying readOy acceded to it, saying he thought |ie could make a 
profit by the transaction. Upon this evidence, his lordship observed, 
we must rather presume that the goods were charg^ed beneath their 
true value ; and it lies upon the person applying to prove the contrary, 
^f be would impeach the disoeunter's title to the bill on the score of 
usury. Coombe v, MUes^ 2 Camp. Jf. jP. C 5&3. 

In all these cases it will be seen that- the object with which the 
person taking the goods entered into the transaction^ was thp ioome- 
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diate meaiis of ^upplj^iig his tvants ; ^ and tfasrt the sale adopted was 
only colorable. ^ They do not, therefore, aj^ly to the sale of gbodli 
in the commdn bourse of trade, where no such object is profeised, even 
though it should afterwards happen that the buyer disposes of them 
for a less sum than he gave. Duke ofAncaster v. Pickett^ dUd 1 
Brown's C. C. 151. 

Where ^M, being in mbarrassed circudistances, and pressed with 
executions against him, applied to S for a loan of $800^ and S 
refused tbe loan unleiss M would consent to purchase from him one 
hundred and twenty-four acres of wild land at $560, which was much 
above its real vtilue, ^nd M finally accepted this proposition, and g^ve 
S a bond aiid mortgage for $1350, payable in twelve equal annual 
instalments, wil^ annual interest ; ii toas hddj that this loan wa& 
usurious. Morjganx. Schermerhom, 1 Paige, 544., 

In tiisrt case Chancellor Walwonth said r If the defendant knew, 
or had reasofi to believe, he was^ getting more for his land than any 
one Ase "would be willi]^ to give him for it ilnoonnected with a loan 
of mon^, he was in fact sdfing it fbc a price above its actual worthj 
whatever he might have considered its nominal value. From the 
answer in this case, no one can doubt that the necessities of the com- 
plainant mduced him, for the scdce of obtaining this loan, to give for. 
this land a sum much beyond what it wan actually worth to him. 
And the defendant by this device did in fact obtain more thfm seven 
per cent, advantage from the loan «of his money. The statute canndt 
be evaded in this way, and^no device I5f this kind can be pern^tted to - 
avail the lender, without in effect repealing ibe laws against usury. 

If On an application for a loan of^money, the sale of shares in ad 
insurance company, at 'par , is made a condition of the loan> when the 
shares are in fact below par, tbe transaction is usurious. Eagleson v. 
Shotioell, 1 J.K (7. 536. , 

Certain state stock, held by a banking association^ was depre^ 
ciated in the market, yet a party chose to take it at par, and gave- his 
bond Bjnd mortgage for it at the par amount. Held, not to be an 
usurious transaction. WUl<mghby v. Compstoekj 3 Hdwit^ 4£4. Seie 
case ofStribling v. Bank of Valley ^ 5 Randolph, 132 j also7 Leigh, 26, 
ond S'3>ey v Morgan, 3 Leigh 677, tmder.Vvrginia, JVb^. 20, 45, 61. 
Where A passed over to B certain 'noteis of a third person, as a 
part of the consideration for a usurious note made ajt the' time by B 
payable to Al B, in case of his avoiding the usurious note on the 
ground of usury, cannot be compdM to r^ore the notes so given as^ 
part of the consideration; . Tram v» CoHims 2 Pide^ 146. 
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« 

If, on a loan of money, tlie lender topows on tbtf booow^, as a 
ec^iditioB of the loan, propeKy taken in part of the^itfi lent at a 
Ugber value than its worth, it is usury. Stetoart v^ MeAmmcs* Banky 
Ml Ofpealf 19 J. R. 496. But where goods, or the notes of a bank, 
or of a third pec son, constitute part of the loan, and the valoe of the 
goods is uncertain, and the borrower of his own accord <^ers to take 
tbem at a certain pric^, or notes made by a person in credit at par, 
it seems that the loan is not usurious. Ibid; 

A contract for the purchase of a slave at half pnce, ttid at the 
same tim^ lending the vender another sum with coiidition,'that if a 
larger sum than the purchase money and the loan with interest coo- 
joined shall be received, the slave shall be restored, and the lent 
money considered as paid, is usurious. Shanks v. Kennedj^^ 1 Mar- 
shall, 65. 

If« upon an application to borrow money, a contract for purchasing 
property at a low price is made, with the privilege of repurchase at a 
price enhanced beyond the legal interest, (tb ^ iSrst purchaser incurring 
no real hazard,) it will be considered a device to evade the statute of 
usury. Heytle v. Logan^ 1 Marshall ^ 539. 

Where, upon an application for a loan of money, a party advances 
it upon property of much greater value being sold and delivered to 
Mm, the vender' reserving the right to repurchase by refunding the 
money with interest in^ a given time, the transaction is treated by the 
courts as a loan upon security, and a mere device to evade the statute 
of usury. Perkins v. Dye, 3 Dotfia, 173. 

A lends B $687, to be repaid on a certain day, with interest, and 
Bf in consideration of the loan and forbearance, purchases of A I 
sixt^n shares of turnpike atock, for the sum of $400, when in truth 
the real price of the shares was $d50, and gives bis bond for the $687, 
together with the $400 for the stock ; the sale of the stoek being 
merely colorable, the transaction is. usurious, and the bond void. 
Rose V. Dickson, 7 J, R. 196. 

C covejaanfted to .asngn to a bank, bonds and movl^ages on real 
estate to the amount of $13,000,. payable in five years with interest 
semi'^annually, and to guaranty the pay melit of them ; in considera- 
tion whereof, the bank agreed to transfer to C certain stock to the 
iifnouht of $6,500) at its nominal value, \mt which was then twenty- 
five per cent, below par, and. to pay him the balance in money. 
Afterwards the bonds and mortgages not having been assigned, the 
bank transferred the stock and paid the money, op. receiving two notes 
for $6,500, agreeing to tak^ ft^ bonds ' and mortgages in payment, if 
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delirered b^ore tfie notes h^came due. ifelcJ^ in an action tp&n one 
of the notes, that the transaction was usurious, and a verdict finding it 
otherwise wa» set aside. Seymour et d iv. Strongs 4 HUl, 255; 

Where, upon aa application for the Joan of money, it is by lh# 
agreement made a/condition of the loan that the borrower shall ve* 
ceiTe from the lender uncurrent bills at a higher rate than their value 
in cash or current funds, the loan is usurious. Cleavdand v. Lodevy 
1 Paige, 6m. 

JUUer^ where there is no agreement to make the loan in a depre*^ 
ciated currency, but the borrower at his own request, and for his own 
accommodation merdy^ receives payment of the loan in bills which 
are under par at the place whefe tb^ loan is made. lb. 

Dtrfeadant applies to plaintiff to borrow mopey» who has none,^ut 
offers bim anote for .$700 on a- third person, whom he understood te 
have cottcm ready to pay it. . Defendant accepts it, and gives his own 
note to plaintiff for $770, payable at the ^id of Uie year. Held 
usury, BwhnY.Fa^8eU,lHmp.R.S\. 

A tacit understanding between borrower and lender^ formed on a 
known practice of the lender to lend money at a legal interest, if the 
borrower purchased of him a horse at an unreasonable price, is a shift 
to evade the statute against usury. 

Where a Court of Chancery Jias doubts whether the sale of a house 
or other property is really intended as a shift to evade the statute 
against usury, it ought to direct an issue to be tried upon viva voce 
testimony, if to be had. Dofuglass v. McChesney, 2 Umdolphy 109l 



SECTION VIII. 

Where stock is transferted. 

Reserving, \fy means of collateral advantage, either by. way of 
option or otherwise, more than the legal rate of interest^ is withiir the 
statme. A party may lawfully lend stock as stock to be rjepkced^or 
he may lend the produce of it as money, or be may give the borrower 
the option to^repay it either in one way or the other. But he camiat 
legally reserve to himself the right to determine which it shall be* 
It is fidt iNegal to reserve the dividends by way of interest for stodc 
lent, although they may amotrntto more than the lawfol rate of inte- 
rest on the produce t)f it ; for the price of stock may fall, and then the 
honower would be a gainer ; hut the qptitti muit be madeat tbe» 
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time of the loan. If the prddace of stodc is Itet/ wkh an agree- 
meot that it shall be returned in money^ ^oA the divideiicb are in the 
mean time reserved by way of interest, that is usurious, if the diri- 
dieihds amount to more than the legal rate on the produce of the 
stock ; and if the lender hare the still further benefit of choosing, at 
a future lime, whether the repayment should be made in stock or in 
money, is doubly usurious. But if it be bona ^cie a mere loan of 
stock to be replaced, it is lawful ; for then, if the stocks fall, part of 
the principal is lost. But if no part of the principal is put in liazard, 
if the bond is given absolutely for repayment of the money, at a cer- 
tain day, and no option given the borrower as to^r^ayingthe money 
or replacing the stock, it is usurious, and no action can be fosBded on it. 

The leading English cases on this subject are : J\ioar^ y^iBa- 
tie, Ambler 371. TouU v. WdKn^, 3 Term. Rep. 631. Pike v. 
Ledwdi, 5 E^. JV*. P. C. 164. Maddock v. RmbcUj 8 East Rep, 
304 Barnard v. Yotmgy 17 Fe*^, 44. Doe fy Damdaan v. Bar» 
nard, 1 Esp. Jf. P. C. 11 East Rep. 612. Smedley, qm tarn v. Rcb^ 
erts eb aly2 CarnHp. 607. ^ 

Circumstances, thougk subsequent to the bai^ain, throw back a 
strong light tipon its true character, and are proper evidence of what 
has been its real object. In such transactions; there are all the Tea- 
tores which are deemed indicative of usury. Positive proof is rarely 
to be expected, and hence the courts hare always rested upon drciim- 
atantial evidence. Thus,,wlien the bargain originates in a loan (1 
CalL 81); where the seller is an habitual usurer (2 Rend. 112); 
where the buyer of an article is in distress, and the price greatly inad- 
^equate (Gilmer, 86) ; where the party is needy and already in the 
power of the lender ; where the hazard is slight, and the disproporticm 
of price so great as to afford evidence of corrupt intention ; suspicion 
is very reasonably converted into conviction of the illegality of the 
transaction. It, would indeed be very absurd if the mere form of a 
stock transaction should be a sufficient veil for an unlawful loan. 

There is no doubt that any pteon, natural or carpoteS^ may dis- 
pose (tf stock or smy other property at a high price dn time, without 
being subjectto the penalties of usury, unless the sale be indissolably 
connected wi& a loan, and a mere shift to evade the stattute^ The cir- 
onmatance of the borrower's first applying for, a loan of money, and 
bemg refused before he agrees to purchase at exorbitant prices what 
he does not in reality want. Was formerly a strong circumstance in de- 
termining a transfer of stock to be indissolubly connected vrith, or sub- 
stantially a loan of mooi^j fit usurious int^est ; but the usurer gels 
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rid of thisetideBce by seti^ng ouistreet brokers, fo" find, osl tieedjp 
borrowers, and direct them where to apply for stock, and what kind, as 
a purchase ; and have prepared their own evidence that the purchaser 
applied for the identical stock sol^, and not for a loan of money. 

A lends B $687y. to be repaid on a certain day, with interest^ 
and B, in consideration of the loan and forbearance, purchases of A 
sixteen shares of turnpike stock, for the sum of $400, when, in 
truth, the real price of the shares was $250^ and gives his bond' i^r 
the $687, together with the $400 for the stock ; the sale of the stock 
being dierely coldrabk, the transaction is usurious and the bond void* 
Rose r. Diekson^ 7 X R. 196. 

Where the money loaned was secured by a transfer of stocks, and 
it was made a condition of the loan that the lender should hanrethe 
option to return the stocks with the dividends at the market value trf 
the stock at the timeof making the loan, or to receive back his money 
with interest thereon at the time appointed for its payment. Held^ 
that the stipulation for a contingeat benefit to the lender beyond the 
legal interest, in tin anticipated rise in the value of the stock, rendered 
the contract usurious. Ckvelarid v. Loder,! Poige^ Qbl. 

A contract by which a borrower agreed to pay interest to lender 
on bank stock received by him at a certain priee, when the stpck wasr 
worth less in the ujiark^, iS; usurious. Jistor v. Price et ol^ 1 lu 
JSTew Series, 409. 

It is not usury to sell bank stock at a very high price, since, to 
constitute usury, there must be a treaty for the loan or forbearance of; 
money. 4 Hen, £f Muvukf* 490. 

A debtor, owing a certain number of shares of bank stock, agre^ 
with his creditor to pay him, at a future day, the market price of 'the 
stock on that day, or $150 per share, at the creditor's option, with the 
dividends. HAi^ the contract is usurioos. SrnMh y. Jiuhols^ 8' 
ie^A, 330. 



SECTION IX. 

Mi 

Where something besides iai^est, paid as stichfis ta be dlloivedfor 

ihe loaru^ 

It signifies not in what shape the profit upon the money'lent is to 
accrue I it is sufficient that such profit should exceed the legal rate, in 
order to bring the transaction withiji the statute. 
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That where money is^loao^d, and a ahve is ta^oenas security for 
lis repaytnenty on a contract that the nse of the slave shall go in dis- 
fisbarge of the interest, if the value of the services of the slave greatly 
exceeds the legal rate of interest, the contract is usurious and void. 
Hemer v. Harrally 2 Stew, fy Port. 323. 

K one borrow money, and agree that the leader, shall have the 
use of a tract of land for the interest of the money, the value of which 
•K^eeds the interest, equity will set off the excess against the amount 
of money borrowed. 4 Hay. 204. 

If one lend money, and take a mortgage upon a negro as security, 
and contract to have for the interest of the money the use of the ne- 
gro, which greatly exceeds the legal interest, the contract is usurious. 
Richardson^ s Mm^rs v. Brown'y 3 Bihb^ 2Qn. 

. A covenant to pay $150 in negroes, in six months, for the sum 
of $100, is usurious. 1 j5ib&, 333. 

H loaned $250 to M, to be paid in one year. H, who was to 
ha^^ instead of interest the use of a negro whos^ hire greatly ex- 
ceeded the interest, took frpm M an absolute bill of sale of the negro, 
but gave M a writing, specifying, that if he returned the moaey in 
oae year, he might redejsm the negro. H kept the negro several years. 
The contract was usurious. H shall account for the hire of the slave, 
to be set (M against the money lo^Ujed, and interest. M^Gennes v. 
Hart, 4 Bibby 327. 

Usury may be by the reservation of interest, as rent on a lease 
made by the lessor to the lessee; so intending to get interest, at an 
unreasonable rent, or by obtaining a beneficial lease at an inadequate 
rent. . {See under KentiuJcyy4A.) 

A party hired two -slaves, at $150 for a year, and afterwards ob- 
tained a bill of $ale of them, to secure a debt of the own^r^ wMch 
had b^en assigned to him ; when the year was half out, having to 
provide for another debt which he owed, the assigner obtained $200 
of the hirer, $100 by giving up the note for $150, and $100 for the 
hire for another year. Held, that this mijist be de!emed one of many 
usurious transactions that occurred between the parties ; and upOn the 
redemption of the slaves the hirer must account for their hire at a rea- 
sonable rate, credited by the payments made. Wood^^rd v. Fitzpat'^ 
rick, 9,Dana, 121. 

An incorporated banking company loaned a. sum of inoney at six 

per cent, discount, with an agreement, on the part of the borrower, to 

redeem the identical bank notes received by him on the loan, if they 

^should be retpmed to the bank during the continuance of the ^oan, 
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with specie; and also to'pdrobsusie of-^tiie company witb spefke^iverm^ 
the loan, a certain, amount of other bank notes not current, at par. 
This was held to be a lawful agreement, and the note given to secure, 
tffe loan not usurious. JVbrthampton Bank v. AUen^ 10 Mass. 284. 
A mortgage taken on the loan of f 700, to be paid in ten years 
with interest, (the interest not to be paid until the expiration of the 
ten years,) is not usurious, though the loan be made upon an agFe&» 
me&t that the mortgagee, in addition to the interest reserved; sbaH 
have, free of rent, the use and occupation of an acre of the mortgaged' 
premises worth eight dollars per year ; the whole compensation for the 
loan, not bei^ig equal to n reservation of compound interest,, Fcx v^ 
LipBy 24 We^d. 164 . 

When a note is discounted at a bank, at the rate of seyen per 
cent, per; annum^ for the time such note has to run, under an agree- 
ment between the borrower and the officers of the bank, that he shall 
receive the. money lent in the bills of s%ich bank, and will at his own 
expense cause Such bills to be kept in. circulation until his note be- 
comes due and payable, the agreement for such loan is usurious and 
void, by the usury laws of this state, Pratt \. Adams ^ 7 Paige^ 615. 
If the ser^ic^ of a slave, given for the use of money, exceed in. 
value the highest rate of conventional interest, the contract is usuri- 
ous. Gdloway v. Logan, 4 Lou. JV. & 167. 

A trai)saction entered into in New York, and to be executed there, 
by which A and B exchange their notes, bearing interest at six per cent 
and in consideration thereof, B engages to insure a certain number of 
lives with A, at the usual rates, and also send his annual crop of sugar 
to A, to be sold on the usual commissions, is^ usurious jind void, by 
the laws of New York. Claque et al v» their creditors, 2 Lou. Ri 
115. . ' 

Defendant being sued on a mortgage, for a certain sum with inte- 
rest, may plead that, in additioa to the interest, the plaintiff had rer 
ceived the services -of the slave mortgaged, so that the contract was 
usurious, and may demand, in cqmpensation, the value of the services, 
as an offset, both against principal and interest. Rains v. Kemp, 4 
Lou, R.3X9. 

A stipulation to repay the principal in* money, is not necessary to 
constitute a loan ; it is- enough if the principal is secured and not bona 
Jide put in hazard, and it matters not what the nature of the security 
is, it' it is sufficient j, as if a man borrow ^20, to pay JGIO for interest 
for one year, and pawns goods ta the lender, of the value of £100, on ' 
a stipulation, in writings by the lender, to return the goods on pay- 
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neat bj tbe borrower of £30, wilh.mtierest tlM^reon. This is an tisnr-* 
rious lending, though there is no undertaking by the borrower, to re^ 
pay the principal. Per Buchanan, Justice, in Tyson v. Richards, 
3 Harris if Johnson, 112. - 

A loaned B $800, and as secnrity takes an absolute deed of a 
piece of land of much greater value than the sum loaned, muler a 
■ parol agreement, that B may redeem the land upon repayment of the 
ban toith interest at twelve per cent, per armum^ aod that B ^all 
hold possession of the land, and pay to A $48 per annum for 
the rent, B afterwards executes to A, his promissory note for the 
pimple interest of the money loaned, undejr tlie name of rent. Held, 
diat such transaction is usurious, and the note void* MiekeU t. Pres-- 
tm, 5 Day, 100. 

Where something besides interest, as such, is allo\^ed on a loao 
and forbearance of money ,^ it is a question of fact for 4he j«iry,wheth* 
er tibe contract is fairly and honestly inade, or whethaf it is a eoirer for 
usury r Stevens v. Davis, 3 Metcalf, 211. 

Where A contracted for land, and placed one-third of the pur- 
chase money in the hands of B, who completed ^he purchase and then 
leased the land to A, at the rate of twelve and a half per cent, epon 
the sum advanced by him, and gave a bond to A, to convey to hioa 
at the expiration of the term upon the payment of the advance and 
rent, and A was embarrassed, an<^ made permanent improvements ; 
it was held, that the arrangement was a mortgage to secure a usuri- 
ous loan. Thorp v. Ruks, 1 Dev. fy Bat. Eq. 613. 

An agreement to set the profits of a mortgaged subject against the 
ii^erest of the money lentj i^ usurious, if they exceed the legal rate of 
interest. Robertson v. Wheeler, 2 Calls^ 421, 2 ed. 354. 

An obligation to pay S C $300 one day after date with legal 
interest from the dalte. I also agree to let said S C have the field 
of mine she no ^y occupies, until $100 of the above money is paid. 
^ The rent was worth more than the legal interest. This was a de- 
vice to cover usury. Wholly \,Crutegner, 6 Monroe, 168. 

An advance of money to an applicant for a loan, and his obliga- 
tion taken to deliver slaves of a certain description, in a certain time,^ 
worth more than the money and legal interest, held io be usu rious. 
Idndsey v. Sharp, 7 Monroe, 348. 

> In all such cases, therefore, it is a mer6 question of faet for the 
jury, whether the contract was made fairly and honestly, or whether 
it was intended merely as a cloak for usury. See Saunders's case, de- 
cided usurious, Shep. Towkstone^ 62 j I^ Blanc v. Harrison, HoU-s 
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Rep. 706, where the jury foa^ for the plamfSff, but Lord Holt 
thought the verdict wrong. . - 

Also in B&ioy. Stmdersimy Croke James, 440, the jury found for 
the plaintiff. - , 

But in SeaU qui tarn V. Brmty 2 Ttrm R, 238, and in Wright v. 
Wheeler y 1 Camp* 166, note, ho doubt existed' as to the corruption. . 



SECTION X 
Wh^re any extra sum is to he allowed for brokerage. 

A lender is not allowed to make it the condition of the loan,, tha^ 
he shall receive a compensation fpr his Services in procuring the money, 
B&tbe allowing of such a demand would lend to usury and oppression, 
if it be not usury in itself. Hme v. Handy; 1 J. C JR. 6. 

The charge^of a commission of a half per cent, by a stock and ex- 
change broker, in addition to the lawful interest on advances made on 
a deposit of stocks, as a. compensation for transacting the business, is 
not usurious.. JVhurse r. Prime, 7 /. C 5. 69. ^ 

M reqiiested J to procure a loan of money for the former, stipula- 
ting to pay J three per cent, per month. J > accordingly borrowed 
the money of W. M gatve his promissory note with an, endorser. M 
paid J the three per cent, for his sole benefit Held, that the note w?(s 
not usurious. Coster v. Dilworth, 8 Cow. S99. * 

Where a person £lpplied to another to assist him in obtaining the 
loan of f 400, and promised to give him $28 for procuring the loan, 
investigating the title and drawing the bond and mortgage therefor, 
and putting them on repord, and the latter appUi^d to his own father 
for a loan of ^he inoney for a year, at seven per cent., and agreed thtt 
the title should be investigated and; the securities made and pi^t upon 
record-without expense to him, and the father consented to make the 
Joan without knowing that his son was to receive any compensation 
from the borrower, for obtaining the money. Held, that the loan was 
not usurious, although the son when he took the bond and mortgage 
for the loan in* the name of his father, included therein for his own ben- 
efit the (28 whiC/h the lender had agreed to give him for his services. 
Crmey. HiMell,! Paige, 419. , , . 

In Harris v. Boston, 2 Camp. 348, Lord Ellenborough said. It 
will first be a question of fact whether the commission of two and a 
IM per. cent, exceeds whaican be fairly and reasonably referred to t^^^ 
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plaintiff's trouble' and risk, in making th^e purchases. If it does, tlicn^ 
by an inference of law, it must be ascribed to;the advance and forbear- 
ance of the money, arid the contract is usvrioys. If the plaintiffs would 
have duly made the purchases for one per cent,, but charg^e £2 10s. 
b<»3ides legal interest, where they advance the money, tbb coranaission 
jnust be considered as an expedient for enbanoiHg the rate of iaterest 
beyond £5 pet cent., and is a mere color for usury. 

In Palmer v. Baker, 1 Maiile §• Selvnn, it was said, that the 
court has no scales nice enough lo balance the trouble imposed upon 
the party ; and without some proof to the contrary, the compensation 
must be taken to be a fair one. All commissions where a loan of money 
exists, must be ascribed to, and considered as, an excess beyond legal 
intere^ ; unless as far as it is ascribable to trouble and expense Inma 
fide incurred, in the course of the business transacted by the persons to 
whom such commission is paid ; but whether any thing, and how nraob, 
is justly ascribable to this latter acco\int, is always a question fbr the 
jury. See Curstairs v. Steen, 4 Maude fy Selwyn^ 192. 

Where A receives B's note, on giving B his note atien days, for 
the purpose of raising money on B^s note, and pays ^two and a half 
per cent, commission, this is a usurious loan, within th6 meaning of the 
statute. Dunham v. Iky, 13 J. JR. 40. S.Qin Error, 16 Jf. R. 
367. For it is a mere shift or eontrivanee^to evade the statute. Ibid. 
Evidence of usage of trade to take a commission on such exchange <rf 
paper, is inadmissible, as usage cannot prevail when the transaction 
comes within the statute. Ihid. S, C. 16, /. R* 367. 

jK seems that a person may lawfully receive a commission for be- 
coming security for another. Ibid. ' 

The plaintiffs, who Were in the practice of receiving produce for the 
defendant, a country merchant, and freightbg the same to the city lof 
ffew York, and accepting his drafts undei; an engagement that the 
produce was to be in their warehouse, at or before the time th^ drafts 
became payable, charged a commission of two and aheifp^ cent, on 
all advances made by them, to meet the payment of the drafts, where 
the defendants had no funds in their hands, and also the interest from 
the time the different items of their account became due : Hidd, that 
the commissions in this case were not usurious, or a cover for- a liisdri- 
cms transaction ; but a customary allowance for the trouble and incon- 
venience of transacting the business. Trotter^ Others y. Curti^i 19 
J.R. 160. 

. Where the defendant advanced his notes to the plaintiff* for the 
plaintiff's notes for the same snims, payable, at (x n^ the itoime^ pm- 
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odSy for wbicti exchaage of notes the defendant received a ^bnimissioiji 
of two aod a half per cent, oh the amount ; and the' notes when they 
became due were renewed, and new notes given in exchange ; and this 
renewal and exchange were tnany times repeated, and the defendant. 
OB each renewal and exchange received a comfiaission of two and a 
half per cent, but which was less than the lawful interest on the 
amount of the notes, for each time they had to rim : Held^ that the 
trasaction was not usurious, it being a compensation only for a loan of 
credit and risk« Dey v. Dunham, 2 J, C. 1^.,182. 

Biri: where D lenrt F his promissory notes, and received the notes 
of F for^the same amount, in exchange, and also a commission of two . 
and a half per cent., which exceeded the legal interest for the time thcj 
notes kad to run : Held, that the tratisadtion was usurious, and the notes 
and other securities given by F void. Fanning v. Dunham, 5 /. C. R. 
122, [and see Dunham v. Oovidin error, 16 J. R, 367.] '■■''- 

The charge of a^ commission of a half per cent, by a stock and ex- 
change broker, in addition to the lawful interest, on advances made 
en a deposit of stocks, as. a compensation for transacting the business, 
is riot usuribus. JSPomrse v. Prime, T J. C jR. 69. 

M requested J to procure a loan of money for the former, stipulat- 
ing to pay J three per cent, per month. J accordingly borrowed the > 
money of W* M gave, his promissory note with an endorser. M 
paid J the three per. cent, for his sole benefit. Held, that the note 
wa^ not usurious. Fdsier v. Dilworth 8, Cou\ 299. 

Where goods fraudulently obtained are^leposited with an auctioneer, 
who makes aji advance upon them, and charges five per cent, besides 
the usual commissions, the transaction is usurious ; and for that cauSe 
th« auctioneer is not entitled to be considered a bona fide purchaser, in 
an action of trover brought against him by the party from whomibe 
goods. -were obtained, although he is wholly innocent of the fraud. 
Ramsdell ^ Brovm v. Morgan, 16 Wend: 574. 

. Where the hokler of a note payable to himself, requested another 
perSbh to procure the note to be discounted, who by placing his name 
upon it as an endorser procured it to be done, received the avails and 
paid over the same, except the sum of thirty dollars, which he retained 
for his endorsement and. trouble in the matter ; it was held, that the 
transaction was usurious, and that the. usury might be alleged in bar 
of a recovef-y of a subsequently substituted note. Steele v. Whipple, 
21 Wmd. 103. 

S, a cdmmission nlerchant in the city of New York, agreed to ac- 
cept drafts of N toi the amount of $20,000; taking a bond and mdrt- 
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gVge from him for twice that sum, as security ; and it 'wais furtber 
agreed that all produce shipped to New York by N, should be sent to S, 
for sale on commission ; that the latter should thus be kept in funds to 
meet his acceptances as they became dpe, and that he should be entitled 
^ to. two and a half per cent, commission On all advances or^acceptances 

met otherwise than tvith produce. N's drafts were aAerwards accept- 
ed and paid by S to an amount exceeding the value of the produce 
consigned, and he charged N with interest on all sums thus paid, to- 
gether with two and a half per cent, commissions cm ae^eptaftces nol 
met with produce. Heldy'}n an action by S to recover the sum advanced 
' upon one^of the drafts, that the transaction was not nece^arily tisurious) 
especially as it appeared that the charge for commissions was customafj 
among merchants engaged in sitoilar business. Cwen J, dissenting, 
whose opinion on usurious loans of credit, see In Suydamv. Westfdlf 
4mi,21h - 

The bona fide sale of one's credit by way of guaranty or endorse- 
ment, though for a compensation exceeding the lawful rate of interest, 
is not usurious, if the transaction be unconnected with a loan bstweea 
the parties. Ketchum v. Barker, 4 HUly 224. 

M, being desirous of raising mon6y by a note at fou^ moDths 
drawn by himself and endorsed for his accommodation by B and L, 
authorized a broker to buy an additional name, or guaranty, for the 
purpose of getting the note discounted. Application was accordingly 
made to K, also a broker, who endorsed the note on receiving a 
commission of two and a half per cent., and it was then dis- 
counted at a bank. About the time it fell due, M made another 
note, corresponding in amount, which, after being endorsed,' was 
• discounted by K, and the proceeds applied in payment of the first. 
The second note not being met at maturity, K brought an taction 
upon it against the makers and endorsers, which was referred, and the 
referee reported in K's favour^ Held, on motion to set aside the 
report, that the taking of the commission by K did hot- render the 
transaction per $e usurious, and the motion was therefore denied. Ri^ 
Cowen dissenting, holding that the transaction between K and M, in 
r^espect to the first note, was not a sale, in any sense, but amounted to 
a usurious loan of K's credit ; and the note iii question having come 
to his hands by way of further security on extension of the loan, was 
void. Various English and American cases reviewed. 

Where a person applied to another to assist him in obtaining tlie 
loan of $400, and promised to give him $28 for procuring the loan, 
investigating the title, and drawing the bond and mortgiige ^erefor, 
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and potting, them on record; and the latter ap{died't6 bis owd 
father for a loan of the money for a year at seven per cent, and agreed 
that the title should be investigated, and the securities made and put 
upon record without expense to him, and the father consented to mak^ 
ihe loan without knowing that hid son was to receive any compensa- 
tion from the borrower for obtaining the money: Held, that the loan 
was not usurious, although the son when he took the bond and mort* 
gage for the, loan in the name of his father^ included therein for his 
own benefit the f 26, which the lepder had agreed to give him for his 
services. Crane wHubbell, 7 Paige^ 413. . 

To take a compensaticHi exceeding the lawful rate of interest for 
obtaiiHng money at a bank, on one's own security for the use of another, 
is not* usury. If suchr compc^nsation :be uryreasonable and extravagant, 
though it will D4>t necessarily contaminate the contract with usury, yet 
it may furnish evidence of an intent ia this way to cover an usurious 
loan, and whether the transaction is in its nature and design a com? 
pensatioQ for time, trouble, and expense, or a cover for usury, i$ a. 
question of f^t to be submitted to the jury. Hutchinson v. Hennery 
2 Conn. 341. 

Where it was agreed between A, a commission merchant in N«\fr 
York, and B^ a. country trader, that oh being furnished with a letter ^ 
of indemnity, A would become responsible to a limited amount anji 
charge for lending his name ; if put in funds in time to meet the pay^ 
ment, half a per. cent, and two and a half per cent, in all cases of 
advance ; and it appeared that the latter charge was intended by the 
parties^ as a fair compensation to A for his trouble in providing for 
acceptances, which it was the duty of B to pay, and not as a cover 
for a usurious loan ; it was held, that the commissions charged under 
^ch agreement were not usurious — >Qn jury findings Befaut tt al v. 
Strongy ^ Conn^ bl3, 

A owes B $5,000, and .when it becomes due, it is agreed that A 
shaU endorse notes on different individuals, not yet due to 69 in pay-^ 
menjt thereof, and deduct four per cent a month for the time the notes 
had to run} and also procure another endorser, which was accordingly 
dpne. /feiM, that this, transaction was, usurious, and that the subse- 
quent endorser could take advantage of it MarHn Sf Yergery 392. 
. 1 Fcrg^cr, 348, 444 
. J B, being indebted to certain British merchants, conveyed a tract ^ 
of Und and sundry slaves in trust ta secure the payment of the debt 
in three equal annual inistalments, with interest frqm the date of the 
deed of toist; the pa^meut to be made in tobacco, to bie delivered at^ 
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and addressed tp tl^em in London, on which they were to draw the 
usual accustomed mercantile commission of twent}'-one -shillings ster- 
ling for each hogshead actually shipped. And it was further provided 
that in case of non-shipment of the tobacco, a further sum. equivalent 
tOfOnd in lieu of, the tmcal accustomed mercantile commission thereouy 
at the rate of twenty-one shillings sterfing per hogshead, esttmating 
each hogshead to be worth ^10 sterling, was to be added ttx each 
payment. Hddj that ^e. transaction was usurious, afnd the deed of 
trust void. Duribar v. Towg^, 4 Hen. Sf Mtm. 212* 

F and N being indebted to the bank, and the bank having reoov- 
ered judgment against them for the debts, and the debtors applying 
to the bank for indulgence, the bank agrees to give them a long 
indulgence, upon their agreeing to give real security for the debt, and 
moreover to. pay the attorney of the bank all the costs of the suits, and 
the commission which the bank had agreed to give him for collecting 
and securing the debt. The debtors give tb^ real security for the debt, 
and one of them pays the costs and part of the commission of the 
attorney, and bis executor gives the attorney bis note for the balance 
of the commissions ; the attorney having full notice of the terms of 
the agreement between the bank aind the debtors^ Held, the agree- 
' ment between the bank and the debtors, and therefore the note for 
the commissions to the attorney, were .usurious;. Decree between 
co-defendants refused under the circumstances. Took y» Stefh^n, 4 
let^A, 681. 

A debtor owing a debt due, agrees to give the creditor h^43ond 
for it, payable at a future day, and to add to the debt, and insert in the 
bond a sum equal to five per cent, on the debt tacov^r commissioB, 
which the creditor might be compelled to pay an agent for cc^lection ; 
and the bond is given accordingly for the aggregate,, including the 
commission, with a verbal agreement, that if the debtor should pay 
file debt punctually, he should be. exempted from the payment of the 
sum inserted in the bond* for commis»on for collection. In debt on 
the bond and issue joined on the plea of usury. Hddy 1. Parol 
evidence is admissible to prove the verbal agreement, as to the sum 
allowed for commission. 2. The contract, is not usurious, since th^ 
- debtor might, by punctual payment of Ibe debt, relieve hiniself fsom 
the payment of the sum he contracted for commissioB. . 3. The 
creditor stipulating that the debtor should pay the commission which 
would be incurred in the collection, in liefaultof punctual payD^Bt,.if 
made in good faith to cover such commission, and not as a device to 
cfrade the statA^te of usury, was in poi|it of law not usurious; and the 
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Court bughl; so to direct the jiiry,/leaviDg tife jary the" qufctroa^of 
fact, whether the contract for commission was made, in good faith, or 
was an evasion of the statute. , Campbell v. ShieldSy 6 Leighy 5^r7. 

Custom or usage will not be reerived to sanction usury. 2 Cow, 
712. .-•••' ^ :- 

S. P. as to usury, customs, discount, &c. Bank of Utica t. 
Smatle^y 2 Cow. 770. ' ' 

M requested J to procure a loan of money for the former, stipu- 
lating to pay J three per cent, per month. "J accordingly borrowed 
the money of W. M gave his promissory note with an endorser. M 
paid. J the three per cent, for his sole benefit. Held, that the Jiote was 
not usurious. Cosier v. Dilwofth, 8 Cqw. 299. 

A mortgage made to an Insurance Company is not void for usury, 
on the ground that under a covenant allowing the mortgagees to insure, 
they caused such insurance to be ejected in their own office, and 
aharged the premium. (The case of the Utica Insurance Company r. 
Caldwell^ S Wend, 296, containing the same doctrine approved..) 
Jfew York Fire Iifhsuranee Company v. Donaldson^ 3, Edw, 199. 

. A contract by which ten per centum interest is taken for money 
and two and-a half per cent, eommisstons^or advancing it, is usurious, 
and the lender can consequgatly only recover the principal. Da^uin^ 
U al V. CairoUf 3 i. R, 393. 



SECTION XL . 

For discounting and negotiating bills anH notes. 

Commissions may be lawfully claimed upon four different transac- 
tions where bills of exchange or promissory notes are concerned. 
These are, first, in the discounting ; secondly, in the acceptance ; third- 
ly^'^in the remittaiice ; and fourthly, in the return of a foreign bill by a 
party when it is - protested for non-acceptance, or non-payment. 
Comyn, 123. . - 

The merer aot of discounting bills of exehange at the rate of JES 
per ceni.y and thus instantly receiving the interest, is not, as we ^ave 
before seen, an aet of usury* iWd. Massa v, Dawfmgy Strang, 1248. 
7 Mad.Zb3. 2 Term. JR. 62. Peak Jf. P. C. 200. 

Where a party takes £5 per tent, discount, as for re^dy tnoneyy 
itod yet does^not pay ready money, but bills payable at a future day, 
thotigh both partiigs. consent to >^s transaction, and though it may be 
for tba€onv«mence o£ both^ I am clear that it is usury. Lord. Kenyoh^ 
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1 jB^. it Ptd. 153,. no^e A. Maddock ▼. Hammett, 7 Term M. 185. 
1 Bos,^ P. 144. 4 Taun/. 810. 1 East Report, 92. 3 Wills. 59. 
1 Camp.*445-450. 1 Taunt. 511. 

A commission may be taken by a banker, not only for- discounting, 
but also for accepting and paying bills fo^ a correspondent out of funds 
furnished by the latter ; when the banker mus| necessarily incur the 
expense of counting-house, clerk, &c., for transacting such business. 
A commission of X5 per cent- may therefore be lawfully taken by a 
London banker, who is furnished by his correspondent with funds to 
pay bills previously to their becqpning due. For here, as there is no 
contemplation of an advance of money either as a loan .or for forbear- 
ance, there can be no usury. And even if, on such an agre^mejnt, an 
advance of money were contemplated, it would be a question for a 
jury to ascertain whether the commission was a s^fi; to obtain more 
than legal interest, or a compensation for the trouble and. expense in- 
curred in accepting and paying the bills. Masterman v. Cowrie^ 3 
Campbell f 488. Calliot v. Walker ^ 2 Anstruth, 495. Kent v. Loto- 
en, 1 Camp. 178. 4 Easty 55. 

A reasonable commission beyond legal interest, for extra inciden- 
tol expenses or .charges, as for agency in the remittance of bills for 
acceptance and payment, is not usurious, Baynes v. Frr^^ 15 Vesey^ 
120. ' .. 

When a bill endorsed over is not duly paid, the endorsee may 
charge the endorser with interest, exchange, and other incidental ex- 
penses beyond the amount of legal interest. Avriel v. Thomas^ 2 
Term Rep. 52. 4 Mmle if Seltpyn^ 192. 11 East Rep. 43. 3 Camp. 
488. Madd.Chan. Rep. 112. 3Bos,^Pnl. 154 

Discount. 

» 

The rule is this : Taking interest in advance is allowed for the 
benefit of trade, though it exceed the legal rate of interest The in- 
strument thus discounted must be such as will, and usually does chrcu- 
late in the course of trade, viz, a negotiable instrument, and payable 
at ho very distant day. Under this restriction, taking interest in ad- 
vance, either by a bank or incorporated company without banking 
powers, or an individual, is not usurious. The JV^ew-York Firenien^s 
Insurance Company v. Ely ^ Parsons^ 2 Cow. 678. 

Taking the interest in advance on discounting a note is not usury, 
though it was formerly kdd otherwise. Bank of Uticiav* . Woger, 2 
, Cow.7l2. * * . . 
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Bat ii seems this is cdhfined to bank^rs^ and those ^ho.deal in 
commercial paper by way of trade. Ibid. ^ 

The cases upon the last two points considered. Ibid. 

Discounting a note at seven per cent, and taking the interest in ad- 
vance, isjiot usury, either in .bankers or others. Jfew-York Firemen's 
Insurance Company v. Sturges^ 2 CeWn 664. 3 Wenddly 408. 

A note endorsed for the accommodation of the maker, and passed 

by him as security for a usurious loan, is a usurious contract in its in* 

ception, as the lender is, in fact, to be con^dered the first holder of 

the note. Jones v. Hakcy 2 J. C. 60. Wilhie v. Roosevelt , 3 J. C. 
66, 206. 

Ii seems that the practice of banks issuing post^ notes is not usu» 
rious. Dimhasn v. Bey, 16 J. R. 367. . 

Interest calculated and received upon a note, upon the principle 
of three hundred^ and sixty days being a year, is prima fode usu* 
rious, and renders the note void. Utica Insurance Company v. TilU 
many. 1 Wend. 555. 

Where A and B exchange notes for the purpose of raising money, 
and A obtabis the note of B to be discounted at a premium exceeds* 
iog the lawfol rate of interest, sncb transaction is not usurious, and 
cannpt be set up in bar of a recovery, in an action by the purchaser 
of the note agsunst B, the maker. Rice v. Mather, 3 Wend. 62« 

. Siiscounting a business note at more than seven per cent, interest, is 
not^a usurious transaction ;. a note validinfts inception may be bought 
and sold as a chattel, at ,its value^ real or apposed; Kent v. Walton^ 
7 Wend. 356. 

Where an acoeptanee is given in consideration of .a promise that 
the party obtaining &e acceptance will, at a specified period, deliver 
to the accepter a quantity of country produce, the acceptor cannot 
avail himself .of the defence of usury, if the acceptance be, subset 
quently and before maturity, negotiated by the holder at a usurioos 
rate of interests Cameron -9. .Camfbell,2A Wend. 94 

The giving of a certificate of deposite payable, at a future day 
does not pender a bill of exchange, discounted by a bank, void for 
usury, where the certificate was granted at the request and for the ac-^. 
commodation of the party obtaining the. discount, and thi^e is no ii^ 
tent to take usury. Knox\. Goody %b Wend. 643. 

The Court held^ that merely discounting the interest on a note at 
the time of receiving it, isDot of itself conclusive evidence of usuryr 
It might be evidence of a dengn to evade the statute, but that w^s a I 

question for the jury. . Lyman y. Jfoore, J Pick. 295. | 

\ 
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.Although it may be mury ki an indivillttal to take itfterest in ad- 
vance ,upon a loan, it is not so ina bank discounting a* negotiable seco* 
lity, even if payable direetly to the bank, becausesuch a course is sanc- 
tioned by legislative and judicial determinations, andby the general 
understanding Of thecommuiyty. Staie Bank v. HuniUry 1 Dev. 100. 

Deducting interest by a bank for the days of gr^ce upon discount- 
ing a bond, (whieh it seems is discountable in N. C.,) is not usurious, 
although the oUigor is not entitled* to the days of grace ; the par- 
ties supposing that on such an instrument he v>as entitled. Ibid* 

A promissory nole, payable at a future day, given for a bona fik 
business transaction, and which note was not made for the purpose of 
raising money in the nuirket, was sold' by the drawer and endorser for 
a sum $0 much less on its face as exhibited a discount beyond the le- 
gal rate of interest, no stipulation having been noade. against the lia- 
bility of the endorser, is not fer se an usurioas contract between the 
endorsee and the endorser, and an action can be maintained upon the 
note against the endorser who solij the same, by the purdieser. 

Per Curriam, Justice Johnson. — ^ leaving the possession cf the 
note in the endorsee who has no <;ause of action, and the <^use of ac- 
tion, if anywiiere, in the endorser who has parted with the posses- 
sion of the ^ note, it virtual]}' discharges thie promisor from liability, 
although his contract, in its inception, oKiy have been wholly unim- 
peachable. Yet the rule af law is everywhere acknowledged, that a 
contract free from usury in ils inception, shall not be invalidated by 
any subsequent, usurious transactions upon it. The Courts of New- 
York get over these difficulties by adjudicating that whenever a note 
,or bill in its inception was a real transaction^ so that the payee or 
promissee might at maturity maintain a -suit upon it, a tramfer by en- 
dorsement on a^ discount, though beyond the legal rate ' of interest, 
dball be regarded as a sale of the note or bill, and a ^vaMd and legal 
transaction. But not so where the paper in its origin was only a 
nominal transaction. 2 Johnson^ s Cases, W. 3 Johmon^s'CaseSy 66. 15 
John. jR. 44. That a contract free froin usurious t^int in its inception is 
not to be invalidated by any subsequent transaction, since^as hm.beeo 
shewn, by converting a sale on a discpont into a }oan on usury, and 
thus rendering null and void the act of endorsing it, a contract whol- 
ly nnnogent in its orijgin, and binding and valid upon every legal prin- 
ciple, is rendered at least valueless in the bands of the otherwise legal 
holder; and a party to whom the provisions of the act against ,«isury 
could never have been intended to extend, would be « discharged <if a 
debt whiqh he justly owes to SQDne one, .. • 
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Nichols was first endorsee, and defendants the only endorsers, and 
the transaction of transfer direct from defendant to plaintiff. Jfichols 
y, Pearson et al r 7 Peters y 103. See case of Cram v. Hendricks ^ 
1 Wendell, 669. 

The sum which the endorsee in such case is entitled to recover of 
the endorser, is the amount of the, advance made by him, together with 
the interest thereof ; such, under the settled law of the land, being the 
extent of the obligation of the endorser in such' case. In an action 
against the maker, the endorser is entitled to the whole amount of the 
note; 

Where a bill or note is valid between the drawer or maker and 
the payee, so that the latter can maintain aii' action upon it against 
the ibrmef, it is valid in the-hands of an endorsee who has discounted 
it at a. higher rate than the legal interest, and he may recover the full 
amount of the note against the maker or acceptor. Munn v. The 
Commission Company y 16 'J. R. 44. \See case of-Muzuzan v. Meady 
21 W^endrf/, 285. 

Where a usurious loari is made, and promissory notes pledged as 
security for the repaymeht of the money, an action upon the notes 
cannot be maintained by the lender against the borrower. Bdl v. 
LefUy2AWendelly'^^. 

JNor can an acftion be maintained by a third person, who has rc^ 
oeived' the notes from the holder under an agreement to collect them 
and apply the proceeds towards payment of a debt diie to him from 
the lender. Ibid, 

Where the^piirchase of a negotiable note at a greater discount 
than legal interest^ from a person who was supposed to be the legal 
holder and owner thereof, but who was in fact the mere agent of the 
drawer, tendered the note void for usury in the hands of the purchaser, 
or whether such purchaser was j)rotected to the extent of the money 
a6tiially paid for the bote, under the provisions of the Revised Statutes 
relative to usury — Quere. Mitchell v, Oakley y 7 Paige, 68. 

T V' executed a bond and mortgage to the G.I. Company for 
$10,000. "They pressed a foreclosure, and had obtained a decree. ,T 
P got S K to advance $8,000, and paid the balance himself to the 
Company. The borid and mortgage and decree were assigned by the 
6.1, Company to S K, and the latter'(S K) afterwards pressed a sale 
under the decree for the whole $10,000 and interest. The Court 
heldy that S K could only have a sale for $8,000 and interest. Pear- 
sail v.Kingslandy 3 Edw. 196. 

If the parties whose names are on a note made to raise moneyi and 
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discounted at a higher rate than the legjtl interest, could sot, as be- 
tween themselrea, maintain an action on it when it beeame payable, 
if it had not been discounted, the transaction is usurious and the note 
void. Powell r. Waters, 17 J. B. 176. 

A note made payable to A, or bearer, but nev^r detiFered to A, 
but passed.by the maker to H, as a security for a usurious loan, is usu- 
rious and illegal in iis inception. Marvin v. McCvllum, 20 J. J2. 288. 
Where A and B exchanged notes for the purpose of raising mo- 
ney, and A obtains the note of B to be discounted at a premium ex- 
ceeding the lawful rate of interest, such transaction is not usurious, 
and cannot be s^t up in bar of a recovery in an action by the pur- 
chaser of the note against B^the maker. Rice v. Mather, 3 Wend. 62. 
Discounting a btisiness note at more than seven per cent; iaterest, 
is not a usurious transaction ; a note valid in its inception may be 
bought and sold as a chattel, at its value, real or supposed. Kent t. 
Wdton, 7 Wend. 256. 

Nor is it usurious in selling a note, payable at a future day, to take 
a note for the principal and interest of the note sold, computed to the 
day of sale, without making a rebate of interest. Marvin v. Fester, 
8 Wend. 633. 

In an action by the endorsee of a promissory note .against the 
maker, usury may be set up as a. defence, unless it be shown, that the 
plaintiff is an innocent bolder for a valuable consideration, and became 
possessed of the note before maturity. Hockley v. Sprague, 10 Wend. 
113. 

A bond and mortgage for f 3000, payable one year from date, 
with interest, to become due half yearly, and on wluch over five 
months interest had already accrued, were assigned absolutely by the 
holder for $2600, in order to raise money. The assignment stated 
the consideration paid by the assignee to be $3000, and contained a 
covenant that thus much was due and owing, on the bond and mort- 
gage. At the time of executing the assignment, the assigixor also 
executed to the assignee a bond with silirety conditioned that the 
mortgagor should pay the $3000, together, with interest, by the day 
appointed for that purpose, in the securities assigned* On a bill filed 
by the assignor to set aside the assignment and have the bcmd of 
guaranty cancelled; Ae^, that the transaction was on its face a mere 
sale of a chose in action unconnected with a loan, and therefore not 
usurious per se. Rapelje v. .Anderson, 4 Hill, 472. 

. A is indebted to B. A logfns money at usurious, interest to C 
B, not knowing of the usury, agreed to receive the note of C (well 
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endbrsed) in payment of liis debt from A, andA? executes bis.nOte^ 
ivhich is endorsed and delivered to B. Held, that the note was usu- 
rious and toid in the hands of B; 2 Yerger y 360. 

A transfer by endorsement of a note, for a osuribiis consideration, 
is neither void or voidable ; it is an executed contract. Knight v, 
Putnam, 3 Pick. 184. ' -^ 

Usury, between the endorser and endorsee, in the transfer of a 
negotiable note, only affects the promise of the endorser, and cannot 
be setup in defence in an action by the endorsee against the maker; 
consequently, the endorser cannot be admitted as a witness to prove 
sudi usury. Rid. 

If a note, made for the purpose of f'aising money, is discounted at 
a higher premium th'an the legal rate of interest, and none of the par- 
ties whose names are on it* can, as between themselvcis, maintain a 
suit on the note, whe?n it; becomes inature, provided it bad not been 
discounted, then such discounting is usurious, for it is then that it first 
exists as a contract. Ibid. , 

Z, being insolvent and desirous to raise money, applied to F, and 
obtained his promissory note for $250, payable 'sixty days after date 
to Z, for the purpose of selling it to raise money. No consideration 
was paid for the note. Z endorsed the note in blank, sold and deliv- 
ered it to the plaintiflF, who was ignorant of its being a lent note, for 
the sura of $200. Thfe maker of the note was in good circumstances. 
Held, that the note was usurious ahd void. Cockey v. Forrest^ 1 
GiU ^ JMmson, 4&2. . 

A, being embarrassed, and having a promissory note payable to 
himself, endorsed and delivered it to H, his clerk, with instructions to 
raise money cm it' by a^ale of it to the plaintiff, and at the same time 
directed the derk to coi*ceal from the" plaintiff that the note was his, 
A's, property. The clerk sold it to the plaintiff at a discount of thirty- 
three aind a half pier cent, and represented it as his own property, and 
endorsed the papefto the plaintiff, without recourse to himself, in the 
event of the failure of the others who were liable on it. In a suit by 
the f)laintiff against A, it was held that the transaction was usurious.' 
Rt^nx. JimtHfong, 2 Hawks, 411. 

Debt on bond-^and the case was this. N executed. a bond upon 
a bona fide consideration to M, wha afterwards sold the same to 
Collier 2lVz greater dkcouiit than six per cent, per annum, and by his 
endorsement bound himself for the full amount of the bond. CoUier 
sued M, and the plea usiiry. Hdd^ that the plaintiff may recover the 
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full amount of the obligor, Dotwilhstanding be claims tbrough an 
usurious endorsement'. Collier v. JVeville, 3 Dev, 30. 

Xiie object of the statute of usury is to protect the borrower, not to 
enable a lawful debtor to avoid the payment of a lawful debt, and 
hence the latter cannot aver an usurious assignment, so as to defeat 
the assignee. Ibid. 

A distinction exists between the usurious discount of accommoda* 
tion notes, and notes which are perfect, and on which an action can 
be maintained.^ In the first case, the discount is a loan to the maker, 
and the note is void under the statute. In the second, it is the 
purchase of an existing valid security, and the endorse* may recover 
on it. Ihid. 

The sale of a promissory note, endorsed by the seller, at a discount 
exceeding the lawful rate of interest, is not in all cases usurious, but it 
is prima facie valid ; and it is incumbent on the party claiming it to 
be > usurious to show the circumstances which bring it within the 
^atute. In an action against the maker of a promissory n#te which 
was valid in its inception, brought by an endorsee,, who took it of the 
payee on a usurious consideration, the defendant may avail biniself of 
such intermediate usury to impeach the plaintifPs right to-^ue. Lloyd 
v. Keach, 2 Cqnn. lib, 

A sheriff having demanded payment of an execution in his bands 
against the defendant, which was nearly out, the defendant made his 
promissory note payable to the order of a third person, and by him 
endorsed in blank, and delivered it to the sheriff, contracting with him, 
that if the defendant should not pay the execution in ten days, it might 
be sold in market, or otherwise disposed of, and the avails applied b 
payment of the execution. Afler the expiration of the ten- days, the 
execution remaining unpaid, the sheriff delivered the note in the state 
in which he received it to the plaintiffs on their advancing to him a 
sum of money less than the face of the note, by more than the legal 
interest for the time the note had to I'uti. Hdd, that the note so 
received by the sheriff was in security of the execution, that he had 
an interest in it, coupled with a power to sell ; and that consequently 
it was an effective instrument in his hands, and not being usurious in 
its original concoction, it did not become so by the subsequent sale tg 
the plaintiffs. Tuttle ^ Holt v. Clarke^ 4 Conn, 153. 

No confirmation, -however solemn, can give efBcaey to an usurious 
agreement. The undertaking of one of the makers of the note to the 
endorsee at the time of the endorsement, stating that the note -was 
ffood and he would pay it, will not enable' the endorsee to recover, if 
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_^_ lib 

die consUeratkm of tbe note was, usurious: Splomon» If. Co. y. Janes 
^ J, 1 r. Con/.B. 144. .^ 

Where in consequence of an usurious agreement a person is pro* 
cured to endorse the note given in the usurious transaction, although 
the endorser at the time knew nothing of the usurious transaction, yet 
his endorsement is usurious and void* Wilkes v. Brumer^ 2 McCord 
R. 178. 

In an action by the endorsees against the endorser cm a note for 
$1,875 63, drawn by Brown & Moses, payable to the defendant, and 
by him endorsed, it appeared firom the testimony, that Brown, of the 
firm of Brown & Moses, on or about the 24th December, 1818, 
borrowed of William Payne. & Son, (the plaintiffs,) the sum of 
$3,500 ; for the use of which, for fifteen days, he paid $92 50, being at 
the rate of sixty-five or seventy-five per cept: That .some time 
previous to that. Brown k Moses drew the note now in suit, and it 
was endcHPBed by the defendant as a friendly act, to (^nable Brown to, 
payfor certain merchandise which he had purcbasedj but was never 
used for. that purpose 9 and when Brown borrowed the said sum of 
$3,500, for which he paid usurious interest, he passed away this note, 
with others, to the plaintiffs, as QoUateral security for the loan. The 
court heU the note usurious in its inception, and set aside the verdict 
for the plaintiffs. The. fact of the note in this case having been 
originally int^ded for a legal purpose cannot vary the case, as it 
was never used for that purpose : it had no legal existence until passed 
by Brown to the plaintiffs ; no consideration had ever been'paid for it 5 , 
it was in fact no more than a carie blanche until put in circulation. 
Smiths Adm'rs v. Fa^e^ Rice^s Digestj 37. ' 

A note is m^e and- endorsed for the accommodation of the payee, 
and afterwards pot into the hands of a broker'by the payee to be sold 
in the market. • It is purchased of the broker by a person who hds no 
knowledge that it is accommodation paper, or for whose benefit it is 
sold. This transaotion is. not usurious. WhUmaTth v. Youngs 5 
Randolph, 338i ■ . -' ■ 

An intermediate endorser of a valid note for an usarious considera- 
tion, as between endorser and endorsee, will not vitiate the note in the 
hands- ol a subsequent bona fide holder, without notice ^of the usury. 
iWd. 

Negotiable notes, made by H &H, endorsed by A, for the accom- 
nxHiation of H & H, to be sold in market, purchased by B from it 
broker, who sells them for H & H at a greater discount than six 
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per cent',, are not usurious in the hands of B, ^ridKMil pmC thut B 
Iniew the fact. (Q^ere.) I Gilmer ^ 42.- 

Previous to the passage of the statute of 1819y A ex^euted a 
iiote^ and B endorsed it, with a view to obtain for A the loui of a 
sum of money from C, and C loaned the money to A, at an usurious 
rate of interest on the faith of the note. Decided, that it appearing 
that the transaction was an usurious loan of money by C, the note was 
voidy- ^nd A and B absolved from all liability to C for the money 
loaned by Uin to A. Ovien v. Graves^ 7 J. /. Marsh, 630. 



SECTION XII. 

J 

For prompt payment. 

A debtor owing a debt due, agrees to give tke ereditor bis bnid 
for it, payable at a future day, and to add to the debt and inaert in Uie 
bond a sum equal tof ve per cent, on the debt torcov^r coDunisBioii, 
which the creditor might be compelled to pay a& agent for coUection; 
and the bond k given accordingly for the aggregate, indodiag the 
commission, with a verbal agreement, that if the debtor should pay 
the debt punctually, he should be exempted from the paypieot of the 
sum inserted inthe bond for commission for collection. In debt on the 
bond and issue joined on the plea of usury. HM, 1. Parol evidence 
is admissible to prove the verbal agreement as to the sum allowed for 
commission. 2. The contract is not usurious, ^ce the debtor might, 
by punctual payment of the debt, relieve himself from 4he payment of 
the sum he contracted for .GomoHSsion. 3* The creditor stipulating 
that the debtor should pay the commission which would be incurred 
in the collection, in default of punctual payoieht, if made in gcxnl £BUth 
to cover such commission, and not as a device to evade the statute of 
usury, was in point of law not usurious, and the oont ought so to 
direct the jury ; leaving the jury the qu^ion of fact, whether the coo* 
tract for commission was made in good faith, or was an evasion of 
the statute. Campbell ▼. Shields^ 6 Leigh, 517. 

A contract to pay interest from the date of a note, if it is not paid 
punctually, when it becomes due, is not unlawful or usurious. 1 
Yerger, 502. 

A judgment is recovered against a principal and suretjr. Upon an 
agreement, then, the surety signs the replevin bond, and the princ^ 
gives him a note, which includes the full amount of the replevin bond. 
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wUh^boui Hwrtyfifeent. aided to it; and the surety agrees an "Writing, 
to CFedit the nqte with the same amount, provided the principal pays . 
the replevin bond Jiimself. They agree in the pleadings that the 
arrangenoent was intended, not merely to have the effect of a penal 
bond, but as an indemnity to the surety in case the payment of the. 
replevin bond should devolve upon him. Held^ that this contract is 
but an agreement for a loan of money in a certain contingency at a 
fature day,* upon an agreement that more than six per cent, should 
be paid for the loan, and is usurious. The surety may enforce a judg- 
ment he has on the note to the ai^unt actually paid. by him in 
discbarge of tbe replevin bond, with legal interest from the time when 
he paid it. From the balance the principal is relieved in equity. 
Moore^s Exec, v, Vau^ce, 3 Dana, 362. 

Wherever the debtor, by the. terms of the contract, can avoid the 
payment of a larger, by the payment of a smaller sum at an earlier 
day, the contract is not usurious, but conditional, and the larger sum 
becomes the penalty. Where the holder of a bond, for the payment 
of a certaui sum, promised to surrender the bond tq)on the payment of 
a less sum at an earlier, day ; to take advantage of such promise, there- 
must be a strict compliance on the part of the obligor. To constitute 
usury, the obligation to pay more than the legal rate of interest, must 
be absolute- on the face of the tranlsaction, (i. e., not conditional or 
upon a contingency.) A contract, good in its creation, is not avoided 
by ^subsequent usurious consideration; but such subsequent taint will 
effect the after holder, as agamst the endorser. Moore t. Hilton, 1 
Dev.Eq. 429. 

One sells goods at three months', credit^ but stipulates, in case the 
money is unpaid, th^t the vendee shall allow him a half penny on 
same per month till the debt is discharged. This allowance was 
accprding to an usage in tha^ particular branch of trade, but above 
the legal rate of interest. This contract, being a bonafde sale, is not 
usurious* Othsrwise. if it had been merely colorable to cover a loan 
and evade tbe statute. E^loyer v. Edwards ^ 1 Cowper^ 113. See 
remarks- of liord Mansfield in this case, posi 75. 



SECTION XJII. 
When cornpo%nd interest monj be taken. 

Compound interest will be allowed where a trustee is directed to 
invest funds and reinvest the dividends; and where the trust directs 
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an accuniilflation, and t]i€>tnistee has used the ftmds. YSbt the gromid 
of this allowance is the actual or presumed gain of the trustee by the 
use of the funds. Where the circumstances forbid the presamption of 
gain by him, it will not be allowed. Ringoid v. Ringold, 1 Harr, 
«• GUI, 11. 

Compound interest is not forbidden by the statute against usury, 
but it is held to be iniquitous, and Chancery will not decree it, though 
agreed to by the parties. Breckenbridge v. Brooks, 2 Jl, K, MarA, 
335-339. 

' Interest will sometimes be allowed on the whole sum due, though 
it is partly composed of interest accrued. Kenrum v. Dickens, Toy- 
ler, 231. 

Compound interest will nev^r be allowed, except in very peculiar 
cases of hardship and default on the part of a trustee. Jlrmstfxmg t. 
Campbell, 3 Yerger, 201. 

Compound interest is never allowed, except in fecial cases, as 
where a settlement of accounts takes place after interest has become 
due ; or there has been an agreement for. that purpose, subsequent to 
the original contract, or the principal and interest are computed in a 
master's report, and the same is' confirmed. CormecHctd v. Jacksm, 
1 John, Ch. 13. Barrel v. Eeten, 3 De Sous, 241. 

An original agreement, at the time of the loan or contract, that 
the interest when it falls due shall bear interest, is invalid. IJbAn. 
Ch. 13. 6 Idem. 313. 4 Rofndolph, 408. Morjory v. Bishop, 5 
Paige, 98. But an agreement to pay interest on arrears of interest, 
which have already become due, is valid, b' Paige, 98. 

Compound interest on an English mercantile debt, was held td stop 
when the mutual dealings ceased. Higginson v. Air, 1 De Sous, 
427. 

As a general rule, interest on interest is not allowable. But when 
the sum is ascertained, and the annukl payment of it forms a part of 
the contract ; where it is so speqific, that the debt may be sustained, 
and interest recovered by way of damages for the detention ^ aad 
particularly when the payment of a principal sum is postponed to a 
distant period on the faith of a regular discharge of the interest, it 
ought to be allowed. Kennon v. Dicken, Cameron fy JVorujood, 
357. 

Where a trustee refuses to account, the court will adopt the most 
rigid rule for calculating interest. Compound interest is sometimes 
allowed on that ground, and directed to be calculated on short rests. 
Myers v. Myers, 2 McCord^s Chgn. 214-266. 
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There are many cases in which cotDpound interest is allowed ; as 
where interest is ordered to be paid annually for maintenance and 
education, interest was allowed on the annual balance. Ibid. 

Interest is not of course to be compounded in favor of a ward 
against the ex:ecut(Mr of his guardian ; but simple interest only is lo be 
computed fron> the death of the latter, unless compound interest was 
named. Ryan v. Blount^ Dev. Eq. 382. 

Dy in I815y voluntarily assumed a trust over certain real property, 
and from that period until 1828, from time to time every year 
received large sums of money from the estate, which he continually 
employed in speculation. To the bill first filed against him for an 
account of the rents and projits, he filed more than one defective * 
answer, withholding the discovery sought for, and endeavoring, to 
stifle inquiry^ He neither paid, nor offered to pay, the cestui que trust . 
complainants any thing. Heldy that under these circumstances he was 
liable to pay componnd interest, estimated on the balance in his hands 
at the. end of each year. Diffmdorffer v. Wardy 8 GUI 4r John, 311. 

If trustees use the trnst money for their own purposes, they are 
chargeable with coi^pound interest. Scheffelin v. Stuart^ 1 John^ 
Ciian. 620. , 

Compound interest is allowed againt a trustee, only in cases of 
gross delinquency. Cldrksons v. Depeyster^ Hopkins^ 424. 

A creditor kept an account current with his debtor, and also an 
interest skccount, in which he charged interest on the several items of 
ddnt to a particular period, and gave credit by interest on the. several 
payments to the sam^ period, and charged in the account current the 
balance appearing in the interest account. A balance being then 
struck, a^d a new account opened, in which interest was charged on 
that balance, thus consisting of principal and interest; it was held to be 
compound interest^ and ncrt allowable. Lewis* sExWs v. Bacon^s Ex^rs, 
3 Henning Sf Munford, 89. ' 

A partner who withdraws the partnership funds will not be liable 
for compound interest, unless he has traded or speculated with them 
so as to make a profit. Stoughtmi v. Lynch^ 2 John, Chan. 209. 

Compound interest is not allowed, unless on a special agreement 
in writing,.after the lawful interest has become due. The agreement 
to be valid must be prospective in its operation, as that the interest 
then due and payable shall carry interest thereafter. Van Benschoten 
▼. Lawson, 6 John. Chan. 313. 

An agreement made at the time of the original contract or loan, 
tW intereslv shall be|;m and run upou the lawiul interest, from the 
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period stipulated for its payment^ is not valid. Connecticut r* Jackson^ 
1 John. Chan. 13. 

If an executor, administrator, or trustee, convert the trust moneys 

to bis own use, or employ them in his business in trade, he is eharge- 

' able with compound interest. Scheffelin v. Stuart, 1 John. Gkan. 620. 

Where an administrator employed the moneys belonging to the 

intestate's estate in trade, for his own benefit, of the profits of which 

he refused to give any account, the master, in stating an account, 

charged compound interest j making annual rests in the account ibr 

. that purpose, which was confirmed by the court. Bnd. 

The court in directing payment of a legacy, the interest of 'which 
* had been directed by testator to be paid annually, allowed interest on 
the annual arrears of interest. Bowels v. Draytonf 1 De Saus. 489.. 

Interest must be paid on the interest, where by the will the interest 
18 required to be paid annually , for the legatee's benefit. WrigJU v. 
Wright, 2 McCord's Chan. 202. 

If compound interest is voluntarily paid by the debtor, it cannot be 
recovered back. Mourry v. Bishop^ 5 Paige, 98. 

Compound interest is never allowed in favor of a trustee. Et>ert^ 
son V. Tappan, b John. Chan. 517. 

Interest may be charged on en open account, when the contract 
stipulates for a certain period of credit \ but the law does not permit 
^ rests to be made in such account every six or twelve months, re- 
stating the account at each time, and converting interest into prin- 
cipal; and no custom or agreement to that e£^ct can alter the law. 
Morr V. Southwick, 2 Porter^s R. 351. 

Guardians of lunatics are responsible for compound interest in the 

same manner ^d to the same extent as guardians of infants ; and 

' bonds, &c , payable to them as guardians, bear compound interest in 

the same manner as bond^ payable to the guardians of infants. 

Spark V. Long, 1 Ired. Eq. 426. 

A debtor owing a debt, consisting of principal and interest, it is 
agreed between him and his creditor, that he shall in the first place 
pay off the principal, and that the interest may for a time remain 
unpaid. The creditor having received money from the debtor, applies 
it in satisfaction of the principal. Afterwards many years elapse with- 
out payment of the interest. Held, that the creditor is only entitled to 
the interest due at the time the principal was paid, and not to interest 
on that interest ; there having been no agreement to pay interest on 
interest. PindalPs ExWs v. Bdnk of Marietta, 10 Leigh, 48 1. 

▲ coromiflsioner's v^ort ^ws a halanee due Itdbi the defendant, 
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consisting eiiterely of'int^est found due oii an account never, before 
settled, and states that tliat balance of interest is to bear interest frQm % 
remote day ; there is no exception to the rq)ort^ and the court decre«i 
the balance ^ith interest accordingly. Held, &at the deciree ;wai 
erroneous in giving interest upon the interest from a remote day* 
Interest ought to be allowed only from the date of the final decr^ 
Duvbar^s Ex-rs v. Woodeock*g Ex^rSy 10 Leigh, 481. 

Agreetnent for the payment of the purchase money of an estate by 
yearly insTtalments with interest, the four last of which are to b« 
retained by the purchajser as an indemnity, until a good title shall be 
made, does not entrtle the vendor to compound interest on such instal- 
ments, upon a bill by him for specific perform^mce of the agreement^ 
it appearing that until such biB. was filed be was not prepared to 
make a good title to the premises in question. Stratton v. Lymtmi^ 
Moore, 'i^b. « 

Original contracts for compounding interei^ hare been held op-* 
pressive, and evasive of the laws againist usury. B^dei y, Blyfhe, 2 
B, Monroe, 536. - 

If a borrower^ witboat an original agreement, instead of paying 
the legal interest, agrees to pay interest thereon, as well as on the prin^ 
cipal, for further forbearance, it is legal and not usurious. iMd. 

If a loan be made at ten =per cent., and annually renewed by com* 
pounding interest at that rate, the Chancellor will relieve to the extent 
of the illegal interest, but admit of the annual compounding of interest^ 
to the extent of six pfer cent. Jbii\ 



r . 



SECTION XIV. 



Where the interest is. the difference between the cash and credit price 
, of a thing sold. 

Van Schaick «, Edwards. Assumpsit upon three promissory notes, 
Plaintiff being seized of certain lands in Tioga Co., N. Y., on the 
first of July, 1796, at Pittsfield, in Massachusetts, sold the same to 
the defendant, and, in consideration thereof, took his bond for 
$1228 50, payable in four years ; and four promissory notes for £25 , 
each, lawful money of Massachusetts, payable in one, two, three, and 
four years ; and the plaintiff thereupon executed a bond to the 
defendant, conditioned ' to convey ih& land to the defendant upon his 
paying the bond and notes. 

Tlie notes were given for interest. on the principal sum mentionej 
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in tlie bpnd, from the time of mle until the time limited for pafUkent, 

pit the rate of six and a half per cent 

. The plea of usary set forth the statute of Massachusetts of the 
16th of March, 1784, which declares void all contracts for the pay- 
ment of any principal or ii^oney lent upon a greater interest than six 
^r cent 

The plaintiff, at the time of making the notes, resided, and resided 
at the time of the action, at Pittsfield, in the state of Massachusetts, 
and the defendant in Tioga ooimty, in the state of New-York, where 
0ie lands lie. 

Lewis, Justice* How far the lex Idci emiradut is in tins case to 
govern, or whether usury is applicaUe to any contracts but those 
which respect loans, I shall not connder, because, in my view of the 
piibject, it cannot be affected by them. For, admitting that, the 
decision must be according to the law of Massachusetts, and that the 
statutes of usury extend to cases of forbearance, where there has been 
no loan, in my opinion this would, in no oonntry, be considered a case 
within them. The amount of the bond and notes together constitute 
the price, upon payment .(^ whidi the lands were to be conveyed ; 
and upon whatever prindple thq plaintiff may have calculated the 
difference between his cash and his credit price, whether on that of a 
certain rate of interest, or on an equivalent for the probable increased 
value of the land at the period of payment and execution of the 
conveyance, is perfectly immaterial He may. Certainly, without 
exposing himself to the penalties of usury, ^sk one price, in cash, for 
his lands, and any greater sum on credit ; and although he should 
assign as a reason, that lands sold on credit ought to yield more than 
legal interest, the nature of the contract would not be more affected 
thereby, than if he ^nld say. My lands, if kept to such a day, will 
yield me so much, therefore, I will ask it The notes speak not of 
interest, and the plain and simple language of the contract is. On 
your paying me $333 33, in four equal annual payments, and the 
further sum of $1228 50,- at the end of four years, I will ponvey to 
you, &c. The Judges were divided on other points, but the plaintiff 
had judgment 2 Johnson^ s Cases, 355. 

Joseph Beete v» Henry Fisher Bidgood. Assumpsit on the follow- 
ing promissory note : — 

Londm, 10th March, 1821. 

On the first July, 1825, we promise to pay to Joseph Beete, 
Esq., his executors or administrators, at the house of Messrs. Sandback, 
Tuine &.Co*, of Liverpool, the sum of je3968, for value received, in 
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second instalment, with interest included^as expressed and specified i& 
agreement for the sale of his moiety in plantation Meten Meer. Zorg^ 
m the colony of Demerara^to John Newton- 
j£3968. . , John Newtqn, , 

H. F. St»0AN£. ^ • 

Plea, the general i^ue, — at the trial before Lord Tenierden, C. J., 
at the Guildhall sittings, Michaelmas, term, 1826, a verdict was found 
for the. plaihtiffi, subject to the opinion of this court, on the following j 

<Mise. 

The note in question was ^aed by the defendant, who then bore ^ 

the name^of Sloane, but a|leii;wards changed it to Bidgood. The 
signature of John Newton, the other maker of the promissory note, 
was also proved, and that he died before th^ commencement of the . 
action. The note was duly presented for payment, on the day it 
becaone due, at the house of Messrs. Sandback^ Tuine 8f Co., of Livers 
poolf mentioned in the said note, and payment was refused. The 
agreement referred to in the note, and the accpunt made out, settled, 
and signed between the parties at. the time, were as follows: 

The former recited ^^ that Joseph Beete hath contracted and agreed 
with, the said John JVewtim for the absolute sale to him of the tmdivided 
moiety or half part of. him the said Joseiph Beete^ of and in the planta- 
tion called Mden Meer Zorg, and th^ lands in Masseranei^ and all 
the buikliilgs^ cultivation, slaves, furniture, cattle, and other appurte-^ 
nances, plantation, and husbandry implements and utensils, and all 
eofiee and other stock on hand, and every thing of what deBomination 
soever, thereunto belonging or appertainii^, without any exception 
whatever, at or for the price or sum of *j£ 16,000, sterling mcmey of 
Great Britain, (being the balance of account already drawn and 
stated by the said Joseph B^eie and John J^ewton^ and intended to be 
signed upon the said Joseph Beete^s signing the special power of 
atiorney, bereinaftermentioned,) which said sum of ^616,000, together ,- 
with interest upon the several promissory notes, added thereto, for the 
time they have to run, and which are wrote and stated at the foot of 
these presents, and to be dated respectively the 10th day of this 
instant month of March, and delivered to the said Joseph Beete, upon 
his signing and delivering the said special power of attorney, are to 
be in full of the said purchase money j and the $aid John J\rewton 
hath agreed to purchase of the said Joseph Beete his the said Joseph * 
Beete^s undivided moiety of half part of and in the said plantation 
larids, buildings, cultivation, slaves, furniture, cattle, stock in hand. 
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and every thing tbereunto belot^ging and bereih before mentionedy 
the property of the said Joseph Beete, at or for the said price or sum 
of £l6fi00y to be paid at the times, including the said interest to be 
added thereto^ by the instalments and in the manner specified to the 
said several pr^issory notes, stated at the foot of these presents, as 
agreed upon between the said Joseph Beeie and John JWwftm.** 

The agreement then contained a declaration that plaintiff, for the 
consideration therein mentioned, did sell, &c., (Ib^ premises therein 
before mentioned,) io John Jfeiuton, and he thereby agreed to execute 
on the 10th day of March, (the date of the note,) a power of attorney 
to A B and C to pass a legal transport of the estate, &c., to JVeto^em, 
according to the existing laws of the colony. At the foot of the 
articles of agreement there was the following memorandum, signed 
by the plaintiff: — ^" I, the undersigned Joseph Beete, do hereby 
acknowledge to have received of and from the said John Newton the 
seven several promissory notes herein after mentioned, respectively 
signed by the said John JVktcfon and Henry Fisher Sloane, being the 
amount of the said sum of <£16,000, the m<Hiey agreed upon for the 
said purchase, and the balance of the said account stated between 
them, the said Joseph Beete and John Newton, as aforesaid, together 
with interest on the said £um of <£ 16,000 added thereto, for the time 
the respective bills have to run, making ih the whole, principal and 
interest, JB20,800, that is to say'* — (Copies of the proi|iissory notes 
were then added.) 

The account stated between the parties, debited JohhTfewton with 
jB25,000, ^^ the sum which he agreed to pay fof &e plaintiff *s interest 
in the Meten Meer Zorg plantation;'' and then gave credit for 
several sums df money, amounting in the whole to jB9jOOO, and the 
balance in favor of the plaintiff was stated at j£16,000. The interest 
mentioned m the several promissory notes, set forth at the foot of the 
agreement, ^of which the note in question was the fourth,) was after 
the rate of six per cent, per annum, being the legal interest for tnoney 
in the colony of Demerara. 

The question for the opinion of the Court was, whether the trans- 
action was, or was not, usurious. 

Lord Tenterden, C J. The case which is now presented to the 
consideration of the Court, arises out of a contract for the sale of an 
estate, and not for the loan of money. The agreement was founded 
partly upon what was^ considered the' present price of the estate, and 
partly upon what was considered i1^ price^.if paid for at a future day. 
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The only diffioohy has been occasioned by calling the difference be* 
tween these two prices infere^^, but it is ouriduty to look, not at th? 
form and i^ords,but at the substance of the transaction; and as, on 
the one hand, we should not pay attention to the words of the con** 
tract, if the substance-of it went to defeat the provhiions of tbe stat^ 
nte of 12 j Anne, c. 16, so on the other hand we ought not to rely up*- 
oni the worcb, so as to.defeat ;3ie contratst, if in substance the transac* 
lion were legal. It appears to me, that in substance, this was a con* 
tract for the sale of the ei^te at the price of ;£S0,800, to be paid by 
instalments ; in that there was no illegality. The defence set uf^ 
therefore, foils, aiid the Postea must be delivered to the plaintiff. 7 
Barnwell fy CresweU^ 463. 

One sells goods at three months', credit, but stipulates, in case the 
money is .unpaid, that the rendee shall allow him a halfpenny on the 
same per month, till the debt is discharged. This allowance was ac- 
cording to an usage in that particular branch of trade, but above the 
legal rate of interest. The contract, being a bonafde sale, is not 
usurious. Otherwise if it had been merely colorable to cover a loan 
and evade the statute. Floyer v. Edwards^ 1 Covyper^ 112. 

Let us examine, then, what the present contract is. It is said the 

plaintiff is a lender ; but let us see where there is a color of a loan in 

this case, The plaintiff is a refiner, and deals in gold and silver wire, 

so is the defendant ; and in the prdihary coarse of dealing, the one 

buys, and the other sells a quantity of this commodity on &e terms and 

conditiotis before stated. There is nopretefid^ of any negotiation iat 

a loan, nor that one word passed about borrowing m6Ti%y ; nor any evt<- 

denee of an agveement to forbear paying the principal sum, contrary 

to the true intent andmeanmg^ (£ the statute. What are the terms 

of the contract % aire they any new fangled terms 1 So far olhei^wise, 

that tbe lEigreemeM barely cannot be called ?ji universal practice; 

yet it IB the general practice of the trade. It is true, the use of this 

praetic^ will avail nothing, if meant as an evasion of the statute ; for 

usage certainly will not protect usury. But it goes a great way to 

explain a transaction ; and, in this case, is strong evidence to show 

that there was no intention, to cover a loan of money. Upon a nice 

calculation it will be found that th practiece of the bank in discount* 

ing bills exceeds the rate of Jive per cent,, for they take interest upon 

the whole sum for the whole time the bills have to njn, but pay only 

part of the money, viz., hf deducting the interest first, yet this is not 

«sury. Here it appears the whole agreement was made out first, the 

price of the goods fixed, aiid a limittd ecedit giv^a) but the party 
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considers, further that, perhaps, punctual payment might not be made, 
and provides that in that case the buyer shall pay him so rnwck more* 
This is no agieement for forbearance, beyond the three months ; the 
plaintiff mi^ have brought his action instantly ; and, therefore, if 
not paid, was at liberty to say, that the buyer should pay him a greater 
price. The authorities go still further, and say, that wherever it is in 
the power of a known borrouier of money to pay the principal within 
ajimited time without interest, upon nonpayment, the reservati(tt of a 
larger sum than the statute allows is not usury ; because usury is sui 
agreement, originally, to pay the principal with, interest above the 
rate of jive per cent* Holers P. C. ch. 82^ sect, 19. I see no man- 
ner of difEculty to arise from it. I lay the foundation of the whole 
upon a man's going to borrow, under cover of buying ; there the 
contract is usurious ; but where.it is a bona ^de sale, as in this case, 
it c^ainjy is not I have never had the least doubt, either at the 
trial or since ; and am of opinion, as I was at that time, that the jury 
did right in finding that the contract was not usurious. Per Lord 
Mansfield^ 1 CovyperyW^.' 



SECTION XV. : , 
Sale of foreign funds. 

The drawing and sale of a.bill of exchang^,^ in the ordinary course 
of mercantile business, at a pretniiim or price exceeding ihepar value^ 
when that price is regulated by the st^te of trade between the place 
where the biU was drawn and the place where it is to be paid, has 
never yet, to my knowledge, been deemed a- usurious transaction. 

A bill of ejcchange drawn upon funds which the drawer has in 
the hands of the person on whom it is drawn, or. drawn upon the 
strength of a credit which he has with such person, operates, accord- 
ing to my understanding of it, as a sale and transfer of the amount of 
^money for which the bill is drawn. If that mop'ey is in another state 
or country, it is more or less valuable to the owner or person entitled 
to draw for it ; this value depending on a variety of circumstances, 
such as the state of trade, the demands for funds abroad, the facility 
afforded by commercial intercourse for bringing the funds home, and 
the expense and risk of transportation. The less the difficulties are, 
and the greater the demand, the^-more valuable will be the foreign 
fimdsto the owner; and like any other commodity, he may sell them 
for the best price he can obtain. In well regul^te^ mercantile^ com- 
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munittnl, both foreign ant} (foaiei^ie ^xehange^ like every thing elw 
'which is the subject of negotiation and sale, will have a determinate 
market value, varying, however, from time to time, according to the 
demand and the fluctua»tion of trade. When, therefore, a man draws 
and sells ^ bill of exchange, it seems to me perfectly consisteiii; with the 
nature of the transaction^ to consider him as selling funds which he 
has or is eatitled to in the hands of the drawee or acceptor at the place 
where the bill is to be paid, and to- regard the bill itself as the instru- 
ment bytvhich thesfe funds are transferred to the purchaser, or subse- 
quent holder of the bill. Such a transaction is not then the lending 
and borrowing of money, but a sale of foreign or absent funds ; and 
however high the market price may be, it cannot give rise to the 
question, "whether excessive ii^terest has been taken upon a loan for 
the forbearance of money, (both of which are essential to usury,), 
because there is no lending and borrowing in the transaction, and no 
indebtedness or forbearance, except what results from the bill itself> 
governed by the law merchant applicable to negotiable paper. 

I will not deny, however, that there may be cases of lending and 
borrowing carried into effect by the drawing of bills of exchange ; as 
where one man has funds abroad, and another having occasion for 
money at that place, applies to borrow it, and the drawer agrees to 
lend it to him upon certain terms ; and then for the purpose of carrying* 
the agreement into effect, and placing the borrower in possession of 
the money, the lender gives him a draft or. order, in the form of a bil^ 
of exchange, upon his banker or correspondent abroad. There the- 
application and agreenjfenf being for a loan, would be subject to the 
law against taking excessive or tisurious interest, either at the place 
where the contract is made, or where it is to be fulfilled. 

It appears to me there is a manifest distinction between an agree- 
ment for the sale and purchase of bills of exchange, which, as I have 
said, is virtually selling funds abroad, and an agreement for the. loan 
of money, though the latter may be the subject of, a bill of exchange 
fbr the purpose of putting the borrower in possession, and we must 
be careful not to coqfound the one case with the other. 

It often happens that a man is willing to sell an article of property^ 
at a much less price for ready money than on a credit. His own* 
necessities may require the sacrifice; but if he cannot obtain ready 
money, and can get more than the regular cash price by selling on a . 
credit, why may he not sell for the best price he can obtain and give 
the credit, and then make the sacrifice,^ if necessary, in the conversion 
of the security he has taken into money ? I know of no law to prevent. 
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men from maloiig tbeir calculttioiis; -biMed upon the present itate of 
the. money market, so called, in regard to the price of any coiBmodity 
they are about to sell, and to fix one price nvhere payment is to be 
immediate, and another price where payment is to be postponed ; and 
to graduate the difierence by the yalue attached to the use of moziey 
at the time, provided it bie a real sale, in good faith, and not a mere 
cover or disguise for usury upon a loan. 

It will be perceived, according to these views, that while this can 
be regarded as a sale of bills of exchange^ and not as a lending and 
borrowing of money, it is immaterial as respects the validity of the 
contract, what was the amount of the premium charged, or wbat the 
difference between a cash and credit sale, or for what cause and upon 
what prmciple that dfference was made. 3 Edwards 146-7, 
per McCoun, V. C. 

It is not usurious in a banking company to take their notes payable 
in Boston bills, and, upon a renewal of the loan, to take a premium 
equal to the difference between those bills and other bills current at 
the place of the bank. Nor is such a transaction within the prohi- 
iHtion in the charter of such company to use their monies, &c., in trade 
Or commerce. Portland Bank v. Storer, 7 Mass. 433. 

In order to constitute usury, both parties must be consenting to 
the unlawful interest, that is to say, the lender to ask and the borrower 
to give. Therefore, if a bill of exchange is drawn upon an obscure 
man in Scotlandy although the payee may expect it will be protested, 
yet if there was no agreement between him and the drawer that it 
should be protested, the transsMCtion is not usurious. There must be 
proof of a lending and borrowing to constitute usury. Price v. Camf- 
bell, 2 CaU. Illy 2d, ed. 92. 

The including of one per ce^t. in a promissory note, as the differ- 
ence in the rate of exchange between the plac/e where the payee of a 
promissory note resides and the place of payment, is not per se 
evidence of usuiy, where the note is thus made payable for the accom- 
modation of the maker. Merrdl r. Bentouy 10 Wend. 116. 

In an action by a country bank against the endorser of a bill of 
ochange, mentioning no place of payment, it appeared that the bill 
was discounted by the plaintiffs for the acceptors — that the drawer, 
acceptors, and endorser, resided in New York — that the business was 
conducted by the plaintiffs through thdir cashier, while in that city — 
that the avails of the bill were paid in drafts on New York, equal in 
value to city funds — and that the amount thus paid was the face of 
ftte bill, deducting the difference of exchange between country and ci^ 






W^T COiraLiCrS A5E AS© AlE NOT USDBIOtrS.. 79 

» ■ ■ . . ■ 

funds in addition to the usual discount. Held, that the bill was not 
usurious. Cayuga County Bank v. Hunt, 2 Hill, 635. 

Otherwise, had more than the usual difference of exchange been 
deducted, or the avails of the bill been paid in drafts having a long 
time to run. Bnd. 

Where, upon an application to a bank for a loan of njoney upon a 
discount of notes, it was agreed that if the notes were discounted, the . 
borrower should receive bills of exchange for the amount of the loan 
at a higher premium than the cash value of such bills. Held, 
that the discount of the notes was illegal and usurious; and that the 
legal effect of the transaction would not be altered, by proving that 
there was a custom among the sellers of bills of exchange, to charge,^ 
a higher premium for their bills when they sold on credit than when . 
they sold for cash. Pratt v. Adams, 7 Paige, 615. 

The office of theBank of the United States, at Lexington, Kentucky, 
in February, 1822, held a large amount of the notes of the bank of 
Kentucky, which had been received in the usual course of business at 
the full value expressed on the face of them, as eqxiivalent to gold and 
silver, and were so considered by the bank. On the amount of these 
notes so held, the bank of Kentucky had agreed to pay interest at the rate 
of six per cent, until the same should be redeemed. AH the notes of the 
bank of Kentucky, held by the bank of the United States, were finally 
paid with interest. In February, 1822, when the notes of the bank of 
Kentucky were at a depreciation of between thirty and forty per cent, 
Owens applied to the office of the United States Bank for a loan of 
$5,000 of the said notes, saying they would answer his purpose as well 
as gol^ and, silver.. After repeated refusals and re-applications, with 
the consent of the board at Philadelphia, the sum of $5,00d in the 
notes of the bank of Kentucky were loaned to him on a promissory 
note signed by him and by W. Miller and Wayley, payable in three 
years, with interest at the rate of six per cent, per annum. The money 
so loaned was paid to the borrower in the notes of the bank of Ken- 
tucky, ^d in a check on that bank ; and the interest on th^t amount 
of thenbtes, being so much of the sum due by the bank of Kentucky 
to the bank of the United States, ceased from the date of the lo^n. la 
an action on the note given by Owen and others, the defence set up 
was, that the transaction was usurious. Held, there was no taking of 
iisury, and no reservation of usury on- the face of this transaction. The 
case then resolves itself into this inquiry, whether, upon the evidence, 
there was any such corrupt agreement, or device, or shift, to reserve 
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or take usury, and none appears in the case. Bank of U, S. v. 
iVaggener, 9 Peters^ 378. 

M, having a large debt against one who had assigned his estate in 
trust for creditors, applied to the assignees for a loan of $12,000 from 
the trust fund, until 3 dividend should be made; whereupon the latter 
let him have notes belonging to the estate, which, estimating them at 
their nominal value, amounted to $8,254 69, besides cash to the 
amount of $3,745 31, and took therefor M's note for $12,000, with 
interest Held, that though there was evidence tending to show the 
notes which M received to have been worth considerably less than he 
allowed for them, the transaction was not necessarily usurious, but 
depended upon the intent with which the loan was made. Sizer v. 
Miller et d, \ Hill, 227. 

Certain state stock, held by a banking association, was depreciated 
in the market, yet a party chose to take it at par, and give his bond and 
mortgage for it at the par amount. Held, not to be a usurious trans- 
action. WUUmghiyy v. Camstocky 3 Edw. 424. 

Depreciated bank paper, like stocks, or other commodities, is a fit 
subject for contract of sale or barter. It may be sold, or exchanged 
for money or property, without any imputation of usury. If one 
ifidividual believing that Kentucky bank paper would be equal to 
specie in one year, should purchase it for his own promissory note to 
the foil nominal amount m specie on a credit of two years, we cannot 
imagine why he may not do so; nor can we perceive why the circum- 
stance of giving his own note, instead of any other thing, in exchange 
for the bank liotes, would taint the contract with usury. It might be 
a slight circumstance tending to strengthen others conducing to prove 
usury. But the contract could not be considered per se an usurious 
one. JBut where there is a contract of borrowing and lending, the 
matter is different, or a sale of paper to an applicant for a loan. 
The reservation of interest in a separate note is a strong indication 
of a loan, and unexplained shoiild be conclusive. Boswells v. Clark- 
son^ 1 J: /. Marshy 49-50. 

See under Kentucky y 55, 63, 66 ; under South Carolina, 23 ; under 
Mo^shchusettSy 13; under TennesseCy 17; under Alabamay 3. 

Changing an indent from its real to its nominal value in specie, 
when it was worth only eight and a half for one, will make a contract 
usurious. Mtkinson v. Exec, of Scott ^ 1 Bay R. 307. 
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The giving of a certificate of depoMte, payaWe at a future day, does . ^ % 
not render a bill of exchange discounted by a bank void for usury, 
where the certificate was granted at the request and for the accom- 
modation of the party ofataimng the discount, and there is no intent 
to take usury. Knoxy. Good^ 25 Wend, 643. 

A kan at par of bank notes, passing at from two to fire per cent. . 
discount, unexplained by circumstances, would be usurious ; but 
where the borrower was at liberty to return them to the lender at. their 
par value, and so exempt himself from loss, such a transaction would 
not be deemed usurious, unless the privilege was a mere cover to 
cloak a usurious design. Croton v. Shaw fy Tiffany^ 3 Harris . 
«-G«/, 13, ; 

A contract for the sale of $6,000, U. S. eight per cent, stock, to 
be delivered and regularly transferred on a future day, for $6,000, 
current money in hand paid, is not usurious. Bull, v. Oougla^s^ 
4Munf, 303. 

Action upon note : upon issue joined, verdict that the obligation 
was given for the loan df $16,839, in fnal settlement c^i/tcates, and 
that it was corruptly agreed between plaintiff and defendant, to giv« 
the plaintiff $1,000, in lawful money, for said loan, for the term o( 
six months^ mof^ tha^ the lawful interest, and that said contract wa^ 
usurious. Motion in arrest, held by the court, that such agreement * 

was not usuribus, i)ecause it was not for the payment of a greater 
value than the amount ot the loan with ah advance thereon, at the 
rate of six per cent, per, annum. That if it be of greater quantity, 
though of the same kind of article, is not sufficient 5 if the article be 
of a fluctuating vaJue, it may not, at the time of repayment, be worth 
more or so much. The contract in this case, though in tlie form of a 
loan, was really in nature of a $peculation and bargain of haz&rd. ' 
It depended on a contingency, viz., that of depreciation, whether all 
or how much of the principal or value loaned should be repaid, and 
which of the parties the speculation should ultimately favor, which 
takes the- contract entirely out of the statute. Judgment for plaintiff, 
rum (Astante. Hamlin v. Fitch, Kirby^s R. 260. 

This was reversed, by the Superior Court of Errorsi, Oct. 1789. 

I Root, no. 

In a sale of public securities, where the defendant has his election 
to return them at a certain time, or to pay a certain sum for them, 
this is not usurious, nor is there any room for chantering as to ttie 
damages. In this case, however, the action was oh a note, and the 
plaintiff gave a counter writing to receive the certificates in payment 
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ftt a certain time. Defendant fomtiv^j charged usury in the 
ment. P. Dyer, Justice, dissenting, upon the ground that the aver- 
ments were po&tive, and the facts should have been submitted to proof; 
but by the court not allowed, and judgmapt for, plaioti£ 1 Booi, 
393. 

Action upon note, dated May 4th, A. D. 1790, for J&400, payable 
in final settlement notes, within one year from date* Usury pleaded ; 
the note was all the evidence to the jury.. Verdict for plaintif!^ £3bO 
damages. Patt^san v. Thompson^ 1 Roat^ 526. 

In action on a promise to pay $88 . in current batik bills, 
suck as pass at Jforfolk between man and man;, to which the 
defence was usury. The defendant having proved that the considera- 
tion was only $80 in specie, the plaintiff, to repel this defence, offered 
to prove that such bills, at the time of the contract, were worth ten 
per cent. less than their nominal amount. It was held, that this was a 
promise to deliver bank notes of the specified description to the 
nominal amount of $88, and that, therefore, such evidence was 
relevant and proper. Phelps et al v. Riley, 3 Cmin,, 266. 

Of the lex loci in such cases. 

Where R, a resident of the state of New York, applied to C, at 
his residence in England, for a loan of luoney, upon the security of a 
bond and mortgage on lands in New York, ^t the legal rate of intere&t 
in that state ; and it was then agreed, that upon the return of R to 
New York he should execute his bond and mortgage, and have the 
mortgage duly recorded in the county where the land was situate, and 
that upon the receipt of the bond and mortage by C, in England, he 
should deposite the money loaned with the bankers of R, in London, 
for his use; and the bond and mortgage were executed, and the 
money received accordingly. Held, that the mortgage was a valid 
security for the loan, according to the laws of New York ; and that, 
upon a bill filed there to foreclose the mortgage, R could not set up 
the usury law of England as a defence to the suit. Chapman v. Robert 
son, 6 Paige, 627. 

If a contract be made in another state by its citizens, and it be 
wholly usurious according to its laws, no recovery can be bad on it 
here. Houghton y. Page^ 2 J^T. H. 42. 

Superior Court of Errors, 1807, Kent v. Phelps., In the court 
below, Phelps sued Kent on a promissory note. The defence, usury. 
Evidence, — Thomas Service, of New York, sent to Staples, of New 
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Haven, where Ibe defendant Ih^, In accdiint for coUetitiom Defend- 
ant oould not pay, and required time. Staples refused to give time, 
unless the defendant would include his expenses and seven per cent, 
interest on the account, and threatened to attach his property, defend- 
ant assented to the terms, gare his note to Oliver L. Phelps, endorsed,' 
including twelve or thirteen dollars expenses, and seven per cent 
interest on the account, up to the end of ninety days then future. The 
account was for merchandise, and a note executed in New York/ 
Verdict for plaintiff, by direction of the court. Now rever«^rf,. because 
the question of usury, or the fact of including seven p^er cent, being a 
cover for usury, was a question for the jury, and not of law. 2 Day, 
483. On new trial, judgment for plaintiff. 4 Day\ 96. ■ ■ . ' 

It is a good defence to an action by endorsee against the endorser 
of a note endorsed for the accommodation of the maker, that the en- 
dorsee received the note as security for the performance of a usurious 
contract between him and the maker. In an action on a note made 
and negotiated in another state, the question whether such note is void 
for usury ijaust be decided by the law of that state. By the law of 
New *York, a^note, though given for no more than the amoimt of the 
money loaned, is usurious and void, if the borrower, at the time of the 
loan, agrees to pay thc^Jender more than legal interest. Dunscomhy^ ' 
Bunker^ 2 Metcalfe 8. - . 

The statute of' 1819, which provides that the borrower may estab- 
lish a defence of "Usury by his own oath in certain cases, does not extend 
to contracts made out of this state, by persons residing in other states. 
Wilson V. Widker, 3 Stewart, 211. 

A contract for the loan of money, upon which a note and surety is 
taken,. and which, by the terms of the note, is to be repaid in another 
state, (not containing any agreejnent qs to the particular rate of interest 
to be charged,) which, after naaturhy and the insolvency and death of 
the borrower, is extended by his sareties upon a new contraqt, undar 
"which a higher rate of interest is charged ypon the note after its 
maturity than is authorized by the laws of the state where the note is 
payable, is usurious. ElyrY. McCtung, 4 Port. R. 128. 

The courts of one state cannot judicially know what are the laws of 
another. The courts of this state will give effect to a contract accord- 
ing to the law of the place where it is to be performed, tmless it vio- 
lates som6 law of the lex fori, or comes in contact with the established 
policy of the country ; but the remedy is goyerned by the law of the 
hxfori. Every endorsement is a new contracts Givens r. Th€ 
Western Bjank i^Ge&rgiay 2 Mabama, 397. , 
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. The transfer of lands or other heritaUb pipporty, or tiie orefttioii of 

any interest in or lien thereon, must be made in conformity to the 
local laws of the place where the property is situated. And such 
local laws must be resorted to for the purpose of determining what is 
to be considered real or heritable property^ so as to give it locality at 
such place. 6 Paige^ 627. 

A contract entered into in another state, in violation of the laws 

. of, that state, cannot be considered as made with reference to the law 

of the place of contract ; but the rights of the contracting parties, if 

litigated in this state, must be determined by our own law. Turpin v. 

Povall, 8 Leighy 93. . 

An agreement made in Ohio, in relation to lands lyings in New 
York, void by the statute of the latter state, in relation to chaooperty 
and maintenance, cannot be enforced there. In relation to such 
agreements, the lex loci rei sike governs. Qiddings v. Eastmany 1 
ClarkCy 19. 

Land is governed by the laws of the country in which it is- situa* 
ted. Corie's Case, 2 Bland. 488. 

Having gone through the cases in which a variety of transactions 
have been considered as .either subjeoted to or exempted from the 
taint of usury, in order to render a transaction usurious there must be, 
saysComyB) 

I. A loan, either express or implied. 

XL An understanding that the money lent shall be returned at all 
events. 

III. That hot only the money lent shall be returned, but (bat for 
such loan a greater interest than JC5 per cent shall be paid. 

And, I. The word " loan'* must not be too strictly construed. For 
-there are many cases in which, though no loan originally occurred, 
yet, by softie subsequent agreement between the debtor and creditor, 
^sury may be generated; and it should always be remembered, that 
the statute lays as much stress upon the word ^^forbearancey'* as upon 
the word ^^loan.^' And however some of the older cases may be con- 
strued, it now appears cleari that where inoney is owing upon any 
kind of contract, and forbearance is given for such debt upon the con- 
dition of receiving more than £5 per cent, forbearance-money, such a 
forbearance is as much usury as if. the sum of money had been abso- 
lutely lent upon a contract to pay more than legal interest. "It is 
Qot necessary to the creation of a loan, that money should be paid on 
one hand and received on the other ; for the circumstance of a man's 
money remaining in another's hands in consequence Qtjm agreement 
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made for that purpose, will equally constitute a loan." 1 Cowper^ 
113. iVesey.bZL Z Term Rep. 42b. 

But in such case, it is necessary that the debt be absolutely incurred, 
and not merely restii^ upon an executory agreement, the execution 
of which depends upon cifcumstances that may never take effect. 
Spurrier v. May ass <, 4 Brown's Ch. Rep, 28. ' - ^ 

But though forbearance upon a debt incurred by any legal means 
will give equal room for usury, a great distinction must be made 
between a loan and a sale. For if such sale be real, and not intended 
as a cover for usury, the, mere circumstance of inequality of price will 
never bring the transaction within the statute. Therefore, where an 
annuity, or where goods have been really sold, although the vendor is 
sure to receive a greater profit than £b per cerd.^ he will not be 
chargeable with usury. 

It may, however, sooietinxes happen that the transaction may 
assume a form which may induce suspicion, though the parties may 
have been very wide of any usurious intent. The question, therefore, 
of a eidpable inteation must always be open to the opinion of a jury ; 
while it is the exclusive province of the court to decide as to the legal- 
ity of the transactitui itself. When more than £b per cent, is receive^ 
or bargained for by the very terms of the contract, no doubt can exist 
as to the fact ; but where a contract' has been made, which, though it 
be of a suspicious aspect, may yet by possibility be fair and honest, it 
will be necessary to caH upbn a jury to determine its character. 

IL There must be a contract for the return of the money aJt aU 
events. For if the return of the principal with interest, or of the prin- 
cipal only, depend upon a contingency, there can be no usury ; be^ 
cause, that which may never be received cannot be said to be forborne 
for any given time. But if the contingency extend only to the inter- 
est, and the principal be beyond the reach of any hazard, the lender 
or forbearer can, in such case^ lay no claim to interest above the legal 
rate, without being guilty of usury. But a distinction is to be observed 
between a contingency merely affecting the interest, and an optios 
which the debtor has of defeating the payment of any interest by a 
performance of some act stipulated fbr at the creation of the contract; 
for when such an option is given, and the debtor either neglects or 
refuses to avail himself of such condition, the law insists upon his pay- 
ing such additional interest, as a penalty for his neglect or refusal. 

Upon the consideration of the hazard which affects the principal, 
the advance of money by way of insurance, bottomry, pos^ obit,' or 
annuity, ha^ been sanctioned by the courts. But in all these cases, it 
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should be clearly seeD that no usurious trttnsaction is concealed beneatti 
such as are thus favoured by the law. For then no form will protect 
the contract ; the substance must be taken into consideration, and any 
usurious intention will vitiate an insurance, or an annuity, as much as 
if there had been no such disguisie assumed by the contract 

III. There must not only be a contract that the money shall be 
returned at all events, but also that it shall "be returned with more 
than lawful interest. ' 

And this part of the agreement must be with the full consent and 
knowledge of the contracting parties; though if a transaction be 
entered into, which is, in point of law, usurious, it will not avail the 
parties that they were ignorant of the law, provided. they entered into 
the contract with their eyes open. Marsh v. Martindale, 3 jBo*. and 
. PuL 154. And it does not matter whether the illegal interest is to 
be paid in money or goods ; or whether the transaction is a transfer 
of stock or a sale of goods, so long as the lender gains more than fire 
per cent, for his forbearance. Yet where trouble, or expense, or incoD- 
venience is sustained by the party advancing the money, the law 
allows of a reasonable compensation for this, in addition to the interest 
becoming due ; as in the case of brokerage, or in the negotiating of 
bills of exchange. Arid though it will be usury, if the interest be 
received before the expiration of the time for wkich the principal is 
forborne, yet the mercantile custom of discounting biHs of exchange 
will be sanctioned by the courts, unless, by being carried into the 
extreme, it enables the parties, to advance and receive a large sum of 
money without any adequate forbearance ; especially where the char- 
acter of the parties is other than mercantile. And where interest- has 
once become due, it may, if a balance be agreed on, be added to the 
principal in arrear, and carry future interest upon the gross sum. 

An exception to the restriction io £b per cent must be made in 
flavour of contracts which have arFsen in foreign countries, and which 
are allowed to carry the established interest of such country. And 
even where the security is e;xecuted in this country by the parties here 
resident, upon lands lying in Ireland or the West Indies, the interest 
of those particular places shall be allowed : an indulgence which is 
created by statute; and which extends only to real, and not to person^ 
<t/, securities. 
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CHAPTER HL 

OF TBE CQNtEQUSfCB OF THE DSCSlODS OONTftACT 6t. SRCUBITY. 

The second provisioa of the statute naturally bringis us to the 
consideration of the contracts and assurances which are void upon 
the ground of usury, and the consequence of such contracts and 
securities. • 

• '■'-.' . * - 

,' ^ SECTION I. 

Jis affecting the parties to the usury. 

Evei^ contract, assurance, or secarity, which is founded in usury, 
is ipso faoto void, and ean ne^er be rendered valid by the ^^bsequent 
act oflhe parties, ( I Biddrode^ 17,) and it matters not whether or no 
the coatrad be carried into ctxecution, so as to render the reeeivelTt 
amenable to t^e penalty of the statute; the usurious contract or 
security is ^tinct at i;ts very inception. 4 Leon» 43* 3 Leon. 205. 
1 Mod, 69* < Moore^ 397. And, according to one authority, this is 

not theeffect of the statute alone, but even at common law, usury 
avoided the contract* (Uiver v. OHmr^ 2 jRo/*. -Rep., 468. To this 
rule there is, however, as we have already /seen, one exception. 
Where a mortgage is given on lands in a fori^n state, acoof^iing to 
the law of that state, such mortgage will be sustained in rem, notr 
withstanding the contract of loan will be invalid in every place 
where it is sought to be enforced. See the case of Chapman v. Rcbert* 
son, 6 Paige, 627. 

Therefor^, if a matt take a bond from another for the payment of 

a certain i^um^ with excessive interest, although in fact he only take 

the principal with legal interest; still the bond will be void. 4 Leon* 
43. . ^ . ' 

And where money had been lent, for securmg which a lease was 
naade, conditioned for the repayment of the principal ; and, by a 
further agpreement, the lender was td receive usiuious interest ; it was 
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k&lden dM Ae lease was Trnd, ahbouf^ it was ooljf-.tdcen fer the 
payment of the principal moneys and iiot for the payment of the 
interest. Croke Jac. 507. 

So a judgment given upon an osurioiia agreement, where part of 
the agreement is to have a judgment^ may be avoided by audUd 
quereld^hj scire /acias, or by the interference of the coorts. Earl of 
QxforfPs case, in 1 Chan. Rep^ 9. 

Therefore, where it had been found by verdict, on the trial of a 
feigned issue directed by the coort, {Barnes^ 277,) that die warrant of 
attorney to enter judgment was given in conseqtiesee of a usurious 
oontract, the Court of Common Pleas ordered the judgment to be set 
aside, and the warrant of attorney and the bond whereon the judgmoit 
was entered to be delivered up, and the plaintiff to pay the costs of 
the application. Barnes, 52, 3d edit. 

And in ^ subsequent case, the Court of Common Pleas set aside a 
warrant of attorney and judgment, given to secure a loan which was 
sworn to be usurious, in order to bring the question of usury before a 
jury; but they refused to order a bill of exchange to be delivered up, 
which had been given to procure the defendant's release out of execu- 
tion on the judgment. } Bos, 4r i^* 270* 

Intlebt on bond, the defendant, after Oyer, pleaded that it was an 
usurious contrsMTt, &c., and upon evidence it appeared that the wife of 
the plaintiff used to lend money lo be paid ^y the w^ek, and tiiat A% 
lent to the defendant J£20, to be paid by 20s. per w^k, and Isl 6d. 
per week for interest Lord Chief Justice Holt ruled that it was an 
iisurious contract ; and that thpugh it was not sufficient to charge the 
husband crimindUer, yet it was sufficient to discharge the bond 
eivilUer; and accordingly it was found for the defendant. Bamet v. 
TompkynSy Skinn. R. 348*! 

Thegeneral rule is, that if parties enter into an usurious agreement, 
any remote security for any part of the illegal contract, with a distinct 
and valid debt, caniiot be enforced ; there being no express agreement 
to expunge the original bad part of the debt, or forego the excess of 
interest ; although such new security be founded on a new settlement 
of accounts. Prestgn v. Jackson, 2 Starkie^s .£. 237. Chapman v. 
Bl<u:k, 2 B,^M. 588; 7 Pick. 40; 12 Pick. 126. Warrm f. 
Grabtree, 1 Greenleaf, 167 ; 7 Vermont, 457 ; 6 Conn. 154 ; 2 Conn. 
S84; 14 Pick. 436; 13 Peters, 345; I Clarke, 262. 

And a new promise to pay the principal originally lent on an 
usurious agreement, is not binding, unless all payments b^ond legal 
interest are repaid or deducted. ' Wickesy. Gogfsrfyi B§f. ^ M. 123; 
iCarr.fyPagim^Hfk Jaeksm x Padsard^ %Wmd. 41&. 
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A, being ifldebt^ to tfie plaiisftff In £90, anJjeSO bpori legal co«* 
sideratioB, and ia a lar>ger sum on iisurious loans, in consideration rf 
the plaintiff's advasokig him J£150 more on legal interest, procured 
him the defendant's acceptances for^lOO/ JBIOO, and ^60 for 
securiog thre whole balance due from A to the pkintiff. It was heid, 
that these bills were tainted by the usurious transactions, and could 
not be enforced against the defendant, the acceptor, even to the extent 
of the debts untainted by usury. Harrison y. Harniel, 6. Tauni. 
780. 

So where a bankrupt, after he had obtained his eertificate, pro- 
mised to pay'a creditor the balance of a usurious debt, on condition 
that he would advance him another 'sum, Bjid then gave thte cr^itor 
security for the gross amount of the former balance and the new loan, 
the security Wo^ld seem to be infected by the usurious taint of the first 
transaction. Exparte De Grouchy, pn r# j^tUer, 2 JDeacony 79; 

Where a note^couM not be available till discounted, and is di$4> 
ccmnted at a sum greater than the legal interest, it is usurious and void ; 
and this whether the person discounting knew it to be a note before 
unavailable or aot A note Ebade and endorsed for the purpose of fair 
discount at a bank, if dkcouuted by another at an usurious rate, is void | 
so if it be made^aiid endorsed for lawful discount anywhere, thodgh it 
be djscmtnted by the person intended at an usunous rate^ it is void. A 
note void as between the parties for usury, »3 void, even in the bands 
of a bonujbie holder. 8 Cowen^ 669. Knowledge? of one party did- 
counting a note fo^r a &m, is- constructive knowledge to/the whole 
firm : and, therefore^ if negotiated to other members of the firfn with* 
oat actual notice, a new suhstitiirted security t^k^ by them is void. 
Idem. ^ , ' 

But where a bona fide holder of a usurious note, without notice of 
the usury, takes a new substituted security^ this cannot be avoided fof 
usury. A renewed security, including the usury of the first, to one 
who was party to the original U8ury,'is equally void with the first; and 
so to one who has notice of the usury. Idm%, ' 
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SECTION IL 

Ms affecting strangers. 



1 
Not only are tisuripus s^urities void as between the original par* 

ties, but ^e iUe^a%y of their iaiceptioa afiSsets them, even in the hs^nds 
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• « * * 

of iMrd p«MOi, who are olfre nbmgtn to ftte ioiiiridiiB transac- 

tiCHL 

^ la Ellis r. Waroe6y where the plaiotiff declared upon a bond for 
JC200y and the plea was usury, it appeared that the defendant, being 
indebted to one Alder in JCIOO, agreed with him for the forbeariuice 
of that sum for a year, that be would give him <£30y and make a bond 
to Alder of £^ for the paysient of the said <£3.0. Accordingly, he 
and Alder entered into a bond to the plaintiff for the payment of the 
j£100; and jtherefore the bond, it, was argued, was Toid. . Thiee 
Judges, Grawdy, Yelverton, and Williams,. held it good ; for they said, 
*^ that as, on the one side» it may be said to be the means to defraud 
the statute^ so on the other side it may be a .greater mischief to a tise 
creditor, when he shall take security by bond, with sureties for his 
money, if it dM)uld be examined whether there were any corrupt agree- 
ment betwixt his creditor and his sureties, whereof he cannot by 
intendment hhve any conusance ; and it would be a means to draw in 
qiiestion every debt, and to punish one who is not privy to any corrupt 
s^reement.". Fenner, Justice, doubted; because it being grounded 
upon corruption, is altogether ill ; and every one is .to take heed to his 
assurai^ce at his peril. Poj>baB)) Chief Justice^ was absent, wherefore, 
the other three adjudged it for. the plaintiff. Crake Ja€^ 33^ 

Whatever tfaisk ease: may have decided, the law seems no^ to be 
settled that a stranger must * take heed to )oas assurance at his peril,' 
and cannot set up his ignorance of ^the corrupt contract in support of 
his claim to recover upon a security which originated ip usMry. 

Thus, in the cs^e of Lowe v. Waller, Doughty, 736, where the 
plaintiff was 'the e&d<^rsee of a bill, origiiially made lipon an usurious 
opntracti though be had received it for a valuable consideration, and 
was entirely ignorant of its vice, the Court of King's Bench, after great 
eoni^eratioo, determined, that the words of the statute were too strong, 
and that lifter what had been held in the case on the statute against 
gaming, the plaintiff could not recover. 

So, if a bill of exchange is drawn, in consequence of an usurious 
agreement for discounting it, although tha drawer, to whose order it 
was payable, was^ not .privy to this agreement, still it is void in the 
hands of a bona fide endorsee. Ackkmd v. Pearce^ 2 Camp, 599. 

. Lord Ellenborough, Chief Justice, observed, that a bill, having been 
stained by the payee with usury, could never be effective until itw^e 
cleansed. Had it been called in by the payee and republished, it might 
have received an ^ect de novo ; but, tainted as It was^ every one must 
take it subject, to its yice. . It lyas impossible to r^^ oam past of an 



endorsement dtkd retain aodther part; but that it woqM be neeesiary 
either to receive or repudiate the whole unsoiind matt^er. , 

As, therefore, a bona fide holder oannot reeover up6n a bill Ibuoded 
in usury; so neither can he recover upon a.bill where the payee's^ 
endorsement, through which he must claim, has been made upon an 
usuriot^s agreement. But supposing* the first endorsement to have 
been valid, a subsequent usurious endorsement will not affect him ; 
because such iateriiiediate endorsement is AOt necessary to his title iQ 
suetbe original parties to the bill. Jones v. Davidson^ HoH^s J^. P. 
C. 256. , - 

The courts of New York get over these difficulties by adjudicating 
that whenever the note or bill in its inception was areal transaction, 
so that the payee or promissee might' at maturity maintain a suit upon 
it, a transfer, by endorsement on a discount, though beyond the legal 
rate of inl^erest, shall be regarded as a sale of the note .or bill, and a 
valid and legal transaction. But not so when. the paper, m its OF%in« 
was only a nominal tran.saction. 2. Johns, Cases, 60, 3 Joims. Cases, 
66. 25 JoAjw. B. 44. 



SECTION III. 

Where a new bona fide contract or security is mdde after an usurious 

contract dr security. 

y 

Where a.bond has been given i^pon an usurimts contract or conh 
sideration, which is.afterwards cancelled^ and anew bond given tijiof^ 
tht same terms, it is clear that the substitution of the one security for 
anoth^*, cannot avail t|[ie parties to the usury ; because, as the second 
bond was given in consideration of the (irst, which was void, it follows 
that the second ii^ust be voi4 also. ^ - 

But the case is widely difierent, where the parties repent of th W' 
usury i and, destroying the vicious security, enter into a new contrae^ 
or security, which is valid and Jegal. , 

After usurious securities have been destroyed by mutual consent, 
a promise by the borrower to repay the principal and legal interest, is 
founded on a syiEcient consideration, and is binding. Barnes v. Uad^ 
%, 2 Tauni. 184. Kilbourne v. Bradley, 3 Day, 356. Scott v. Leun^, 
2 Conn. 132* Church v. Tomlinsony 2 Conn. 1^4, n. Botsford v. 
Sandford, 2 Corm* 276, Bank of Monroe v. Strong, 1 . Clark, 76. 
And the substitution of a bond securing principal and legal inter- 
est for a bond agreed, to bf Cfmoiel^, si^d v^hfreby legal interest 
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^as^tnade payable, is yalid. Wright v. Wheeler, Peak. Add. Cr. 175- 
1 Camp. 165, n. S. C 3 JVeto Hampshire, 185. And it was beld^ 
even before the 58 Gkorge III. c 98, that if A, for an usurious con- 
sideration^ give his promissory note to B, who transfers it to G for 
a valuable consideration, without notice of the usury, and afterwards 
A give a bond to* C for the amount ; the bond is good. Cuthhert t. 
Ualey, 8 Term R. 390. Oeorge v. Stanley, 4 Taunt. 563. Chapman 
▼. Blade, 2 Bam. ^ Mdemon, 588. Birge v. HiMard, 15 Mass. 96. 
15 Jo&n^on, 56, Yelverton, 47, iu Kent v. Walton, 7 Wend. 256. 

A owing B a sum of money for a valid consideration, and B owing 
G a sum on which usurious interest had ^een paid, it was agreed that 
A should give his note to C, including the usurious interest, and A was 
discharged of so much of his debt to B. Held, that the note so given 
by A to G was. not void by the statute against usury; the verdict 
of th^ jury having negatived any contrivance to evade the statute. 
Beaver V. Barstow, 9 Mass. 45, 

A being justly indebted to B, gave his promissory note for the 
sum due, agreeing to pay interest thereon at the rate of twelve per 
jceHt. per annum. After sundry payments of interest at the rate agreed 
OB, and part of the principal, a new note was given for the balance of 
the principal due, on which lawful interest only Was reserved or 
taken. This note being in part paid, was also cancelled, and a third 
oote given for the bcilance. This last note being endorsed, in an 
action by the endorsee against the promissor, it was holden not to be 
tainted with the usurious intereist paid on the first note, and the en- 
dorsee had judgment. ChadboUm v. Watts, 10 Mkss. 121. 

The agreement of the party to abandon all claimj^ for usury in the 
setting off the hire of a slave against the interest of money, for the 
pCirpose of obtaining possession of the slave again, is nought. 1 
Munroe, 119. 

' ' But an usurious transaction may be cleansed of the usury, and a 
Hew cbntrai^t can be made free froiti usury, \vhich will be legal and 
T.alid, as \^here the usurious interest is paid up, and upon a renewal 
of the security, the party refuses to-take more than legal interest. 3 
Miiwroe, 347. 1 J. /. Mafsh, 276. 10 Wheaion, 367. 3 J. J. Marsh, 683. 

If a usurious security be given u^, and a new security iakefi for 
tibe principal sum due arid legal interest, the latter will be good. 
Tlie moral obligation which the borrower of money at usurious interest 
is under fo pay the principal sum due and legal interest, is a sufficient 
consideration to i^uppbrt a promise by him to pay such principal and 
interest. KUlxnirny. Bradley, 3jD(j[y^356. 
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If, however, the eoBk^t be mutually abandoned, ami the sef^uritiett 
are cancelled or destroyed,:so that they cao never be made the foun-» 
dation of aiv action, and the borrower siAseq^iently promises to pay the 
amomd actually received by him, sqcja promise is legal and binding. 
Hammond v. Hopping^ 13 Wend. 505. 

A contract, usurious in its inception cannot afterwards be ren- 
dered, valid y $0, a note given for a usurious consideration wiH be 
void in the hands of a hmiafde endorsee, without notice of the usury* 
WUkie V. Roo^eveUy 3 J. C, 206. 

A mere change of securities for the same usurious loan to the same 
party who received the usury, or to a person having notice, of the 
usury, does not purge the original illegal consideration, so as to give a 
right of action on the new security. Tuthill v. Davis, 20 J.R. 285. 

As where a-jiew note, without any new consideration,, ist given to 
take up a note in^tbe bands of the Original party to the usurious coo- 
tract, it is tainted by the original consideration of the first note. Jbi4* 

An assignment of a debt usurious in its inception to a third person, 
who has knowledge of the original transaction, will not cover.it from 
the scr-utiny of the court. . Ibid, And sufficient ground appearing to 
support the charge of usury, a reference to a, coaster to take an 
account, &c., was ordered. Ibid. 

Where the original loan is usurious, all the securities therefor, 
however remote or often renewed^ are void. Reid 'KJ Smithy ^ Coio^ 
647. .. - 

Where one, as agent, lends money for another,, at a usurious rate 
of intejrest, and afterwards pays him, and takes security of the bor- 
rower in his own name, it is void,, though he derive jio benefit from 
the loan, and. the premium go to the exclusive '^benefit of the principal. 
Ihid. 

It would be void, even in the hands of a bona fide holder. Ibid. 

A mortgage taken on a loan of money, including a formemsurious 
loan, is void ; the taint of usury destroys the whole security^ Jackson 
y. Packard, 6 Wend. 415. 

Where a usurious note has been transferred for a valuable considr 
eration, .and without notice, arid a new note taken by the holder, the 
usury of the first note cannot be set up in bar of a recovery on the 
second note. Kent v. Walton^ 1 Wefnd.2b6. 

If moniey be loaned ^^ ^ usurious contract, and on. maturity of the 
note it be partially paid, and a new note similar to the former be 
given fot the balance, such new note is void for the usury. And if the 
borrower be not a party to the usurious note, beiog neither maker 
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n&r endorser, but the security is such, both as to parties arid time of 
^ payment, as had been previously agreed between the borrower and 
lender, the endorser in an action against him, may show the usury in 
bar of the action. Warren, y. Crabtree^ 1 Greenleaf, 167. 

Upon a plea of usury to an action upon a single bill, it aj^eared 
that the bill had been given, upon a settlement of an accoent^ ^hich 
contained items of debt and interest. In two of the items, the interest 
as calculated, exceeded §ix per cent. The receipt for the bill at the 
foot of the account stated that in case of error either way, should any 
be discovered, it should be corrected. Hdd, that this^ was no evi- 
dence of a usurious agreement. . Stackdl v. Elkedl, 3 Gill ^ 
Johnson^ 123. 

In pursuance of a corrupt agreement A loaned a sum of money to 
B and took his n(rte, reserving a usurious interest payable, in thirty 
dkys, and endorsed by C and D as; sureties. When this n^ote became 
due, it was agreed bet weien-C and A, that A should give it up 
to C, in consideration of -which, C would give A his note, payable 
in ninety days, and endorsed by D. Afterwards, while the fii>t note 
remained in the hands of C, and the second note in the hands of A, 
both' unpaid, it was corruptly agreed between A , B, and C, upon a 
usurious consideration, that A. should give further day of payment for 
the amount of the second note^ to be secured by D's note payable to 
C, and endorsed by C to A, in consideration of which, C was to give 
up the first note to B, and A the second note to C* This arrangement 
wias carried into effect. In an action on the Iast^ note in the name of 
€ against D, the defendant pleaded usury, stating these facts, apd it 
was held to be a good defence. Fidds v. Goraniy 4 Da/y^ 251 . 

A made his promissory note to B, upon a usurious agreement, B 
transferred the note to C. In a suit on the note against A , in the name 
of B, A, with a full knowledge of the transfer, procured and pleaded 
the release of B, in bar. Whereupon^ C brought his action against A 
for the fraud. Held^ that such action was not sustainable, on the 
,ground that the note was ustirious. Bacon v. J^ortouy 5 Day, 128. 

A held a promissory note given by B, on a usurious consideration, 
and endorsed by C, as his surety. B, being in failing circumstances, C 
applied to A for the note, that he might secure it put of B's estate, 
and offered to give A his own note for it, which was agreed to and 
done. ^ Held\ that C's note so given was usurious, the transaction 
being a mere substitution of one' security for another by parties to 
the original usury. And afterwards C obtained payment of B's note 
by a suit th^eon against him, and was thereby fully indemnified j in 
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consideration ofwhich, he, C, gave a new note to A for the amount, 
if (?W, that the latter note was not usurious. Botsfordy. Sanf 0x6.^2 
Conn, 276. 

Where an instrument, contaminated with usury, is taken up, and 
a new oire substituted by the parties, to secure to the creditor the 
original debt, the substituted^ as well as the. original security, is 
usurious and void. And it makes no difference, whether the party in 
whose name the substituted fiecurity is given, was privy to or ignorant 
of the original corrupt agreement. Wales v. Wdby 6 Conn. 154 . 

A, being indebted to B, on a note for usurious interest on iormet 
loans, asks.for further credit, which B was willing to give, provided 
be had other security. A proposes to furnish a new note, to be signed 
by C, (who was endorser of the other note,) payable to D, and 
endorsed' by him in. blank, which was received by B in exchange for 
the former note. In an action upon the last note by E, as endorsee 
against A, the promissor, there being no evidence tending to ishow 
that thfe plaintiflFknew of the origin of the note in suit, or that he was, 
or was not, a bcnafde purchaser,, of it, it was holden, that, the note 
was void by the statute- of usury. Bridge et al y.- Hubbard^ 16 
Mass. 96. - . , ,. 

Where a creditor of an estate gave up his- securities to an executor, 
who had given bond for the payment of debts and legacies, on the 
executor's promising to pay him the amoulit of his debt, and the 
executor gave his note for the. amount^ which was avoidedfor usury, 
it was ktldy that the giving the note did not extinguish the^ parol 
promise, upon which an action might still be maintained. Stebbinsr. 
Smith, ^ Pick. ^. 

A note, endorsed for the accommodation^ of the maker, who pro- 
cures it to be discounted at an illegal rate of interest, is void, as against 
the maker and endorser, in the hands of an innocent holder, and the 
fact of the note being a renewal for part of the original contract, 
bebg between two of the parties to the original contract, does not vary 
the case ; but where a third person, innocent of the usury, take^ a 
new note, it is valid. Fleming v. Mtdligan, 2 McCord^s R. 173. 

It seems, even if a part of a security be for a valid debt, and patt' 
for a usurious transaction, the whole will be infected, and this where 
separate notes are given. Ibid. 

In this case the plaintiff had received as endorsee a promissory 
note erf hand, which had been given for a usurious consideration, 
(without knowledge of the usury,) and had innocently and ignorantly 
passed the sao^e away to the d^efeodant, and bad; received firom bim 
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another .^ote, on ^vhichthis suit was brought. Jt seemed to be the 

opinion of the court, that this last mentioned note would cot be 
affected by the usurious taint which contaniinated the note in p]ace 
of which it was taken, unless it could be made to appear that the 
plaintiff had notice of such usurious taint before he took the note in 
question. Dickson v. Baldwin, Brev. Ms. Reports. 

D held a deed of trust of C on land and slaves more than suffi- 
cient to satify a debt due from C, but consisting, entirely of usurious 
interest . C and K had also ^ deed of trust on the same property to 
secure a debt due from C, but subsequent in point of time to the deed 
of D. By an arrangement entered into by all. the parties, C and K 
accepted a bill of exchange drawn on them by C in favor of D, on 
con(Ji(ion that D should enter satisfaction on the record of his deed of 
trust, which he accordingly did ; and C and K sold the property con- 
veyed thereby, and appropriated to the payment in part of their debt 
due froin C. Held, that in a suit by D agaii^t C apd K on their 
acceptance, they could not set up the usury in the transaction between 
P and C to defeat the action. Cook v. Dyer, 3 Alabama, (>43« 

Where a note hot tainted with usury has been given up and 
^cancelled on being made the consideration pf a usurious contract or 
note, which latter has been avoided as usurious, i^e/c^, that the note 
.capcelled on the consideration of this may be recovered, and evi- 
dence of the note or consideration be received under the money 
counts of the declaration. ^Jgell v. Stanford^ 6 Vermont, 551. 

Where the maker of a note infected with usury, in consideration 
that the bolder should cancel or discharge the same, promises to give 
a new note, deducting the. usurious exce^, such promise will be 
enforced in law. McClure v. Williams, 7 Ver.^ 210. 

The substance of the foregoing decisions amountls to this : that in- 
asmuch, as an actual agreement between borrower and lender, on the 
on.e part to pay, and the other part to receive, more than the legal 
rate of interest, is necessary to constitute usury ; so, an actual agree- 
ment between the same parties, or their legal representati-ves, to cleanse 
the transaction, is also necessary to render any subsequent promise 
for the payment of the original priricipal valid. . And the legality of 
the subsequent promise of the borrower res.ts on the offer of the lender 
.to expel every particle of the original virus from the transaction, and 
to driver up all securities therefor, howeyer remote ' and multiplied, 
and not, as has been somewhere said, upon. the moral obligation of the 
borrower to pay the original sum received; for, without such proffer 
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by th^ lender, any subsequent promise by the borrower is equally Toid^ 
asthefinst. 

Where, however, third persons are mixed up with the new trans- 
actioD, the courts regard it with a favorable eye. Thus, where a man 
makes an usurious agreement and gives a boqd, and afterwards, by a 
subsequent agreement, gives a new bond for the sum lent, to / jS, 
to whom the lender owes so much, in satisfaction of his debt; this last 
bond is not voidable by the statute. 

Neither^ where a stranger has mixed himself up with a security" 
given in consequence, though not in furtherance, of an original usu- 
rious security, will the courts interfere in his favor, by al^Iowing him to 
avail himself of the illegality of the first transaction, v 



SECTION IV. 

Where an usti^us ctmtract or secttrity is made qfler a bona fide can^ 

trad or security 

As a security or contract which is usurious in its inception n]((£$t 
always retain its unsoundness, so, on the other hand, when the >«ou* 
rity or contract has been originally valid, no subsequent taking of, or 
contract to take, illegal interest will invalidate it ; althpugj? by such 
taking the party absolutely incur the j^enalty of the stalv^e- For> \6 
make a bond, &c., void by. the statute^ it should appe*^ that it .was 
made for securing illegal interest. 1 Saunders ^ 294* 

It is a clear principle, that to defeat a debt or agreement on the 
ground of usury, the contract must have been usurious at the. time the 
debt or demand was created thereby ; for if a demand do not origi- 
nate in, or accrue from, an usurious bargain, wf svbs^uent reservation, 
of illegal interest, or posterior arrangement for a usurious security, 
will taint or invalidate the original glaimi Tate v. Wellings, 3 Term, 
il. 539 ; 1 Saund. 295, n. 1; Parr v. Eliason, 1 East 92 ; Phil-, 
lips V. Cockayne^ 3 Camp. 119; Parker v. Ramsbottonhy 3 B. Sf C. 
257, 270; 5 D. ^ R. 138,151,5. c; 8 Mass. 101, 256 5 PhU, 
Loan Cotnp. v. Turner ^ 13 Conn. 249; Johnson v. Johnson^ 11 Mass. 
Bb9 ; Stoartuxmt v.Payne^ 19 Johnson 294t; although the penalty will 
be incurrred by taking usurious interest on such agreement And it 
has been held, tliat if a bond be given for principal and legal interest, 
the mere proof that usurious intere$t was subsequently taken, will not 
establ^ an original agreement for u$urjr. Fv>ssit v. BropkSy2 C. 8r 
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P. 318. But if at the time of a loan a note be taken as a security 
for principal and usurious interest, it will be inferred. that, the money 
was lent on usurious terms. ScoU v. JNicholsy 4 Day, 31^.' 

Where a not6 is given in renewal of a former note, and a pre^ 
tnium, or interest above seven per cent, is exacted for the renewal, 
the new note is usurious and void, although a separate note was given 
for the premium ; but the old note is not thereby affected or destroy- 
ed. Stoartvxnd v. Payne, 19 J. B. 294. 

And where a note so made, in renewal of another note on a usu- 
rious consideration, was passed by the defendant to the plaintiff, in 
part payment of the consideration, for the sale and conveyance of 
land ; held, tliat the plaintiff, who had sued the en^ior^er of the note, 
and fsdled to recover because of the tisury, might maintain as9wmpsii 
for the amount upon the original contract, the ilote being deemed a 
nullity. Ibid. 

If the agreement to pay more than legal Interest be subsequent to 
the tin^e of the loan, though such agreement be. usurious, yet it will 
not avoid the note. Merrills v. Law, 9 Coir. 65. 

A note reserving usurious interest is void, though given for, a pre- 
existing valid debt ; such debt, however, may be recovered, notwith- 
standing the invalidity of the security. But where the agreement 
between parties is usurious, (though such agreement be founded on a 
good cot«?ideration,) it is void. Rice v. Welling^ et al, 5 Wend, 595. 
Where ^ usurious security is given in p^rt for 2l pre-existing valid 
^ dddy such deU is not destroyed by the illegal security. But althougk 
a usurious coniiact contains a' good consideration in fact, as whert 
money is actually lent and received by the borrower, yet the security 
being absolutely void, no action can be maintained upon it, nor is it 
evidence of indebteckjess, upon the strength of which the law will 
imply a promise on tht. part of the borrower to pay the amount actu- 
, ally received by him. thmmond v. Hopping, 13 Wend. 505. 

Where W, who resided at Glenn's Falls, was indebted to H & M 
6f the city of New York, and upoa application to W;at the place of 
his residence for payment of the debt, it was agreed between him 
and H & M, that they should give to him three months for the pay- 
ment of one half of the debt, and four months for the payment of the 
other half,. upon his securing the debt by bond and mortgage, and 
that he should, in addition to the legal interest, allow- them interest 
for fifteen days, for, the time they estimated' that it would take them to 
obtain the money in the city of New York' after it was paid, and the 
further sum of $20 for the travelling expenses oJT one of the creditors 
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who had come to Glenn's Falls to secure the payment of the debt; 
vjhkh $20, and the additional allowance for the fifteen days extra 
interest, were included in the bond and mortgage: flieW, that the. 
bond and mortgage were usurious and voidj although the debtor vol- 
untarily agreed to pay the half of the expenses of coming to his res- 
idence from the city of New York, to collect or secure the debt. 
Williams v. Hancey 7 PaigeySSl, 

Where a security which is given on a loan of money is valid at its 
creation, no subsequent agreement of the borrower to pay an usurious 
premium for the further forbearance of the loan, will invalidate the 
original security, or prevent the collection of the money lent with 
legal interest thereon ; but the subsequent agreement for the usurious 
premium only will be void. And where any usury has been reserved 
by the lender under such subsequent agreement, it will, in equity, be 
considered as a payment, towards the principal and legal interest due 
updn the security for the original loan. Cram v. Hubbell^ 7 Paige, 
413. 

Where the purchaser of lalid, under a contract payable by instal- 
ments, had paid the principal part of the purchase money, but being 
unable to pay a portion of the last instalment which had become due, 
applied to the vender for an extension of the time of -payment for a . 
few months, which the vendor refused, unless the purchaser would 
consent to repurchase the land and pay therefor $300, in addition to 
the $710 due upon the contract, and the vendor thereupon gave a 
deed for the land, and' took back a bond arid- mortgage for the whole ' 
amount due, including the. $300 and interest: Held, (hat the pre- 
tended resale was a mere cover for obtaining more than legal inte- 
rest for the forbearance of the paynbent of the $710, and that the 
bond and mortgage were therefore usurious and void. Held, alsOy 
that the 4)ond and mortgage being void for usury, the original debt 
was not merged therein, but remained an equitable lien upon the land 
as a part of the puithase'm'otieydue upon the first contract. Cnp- 
ptn V. ITermance, 9 Pfltige, 211. 

A owes B $5000, and when it becomes due, it is agreed that A 
shall endorse notes on different individuals not yet due, to B, in pay- 
ment thereof, and deduct four per cent, a month for the time the notes 
had to run, and also procure another endorser, which was accordingly 
done. Held, that this transaction was usurious, and that the subse^- 
quent endorser could take advantage of it. Martin 4r YergeryZ92. 
lYerger, 243, 444. • 
r K a note bearing interest be giyen for a debt due^ the creditor ma^ 
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waive proceeding or claiming under the note, and recover on t]^ pre- 
vious debt. Depaw v. Humphreys^ 8 L. JV*. S.i^or 20 Martin^ Bot if 
the original contract be for a legal rate, and this be afterwards extended 
to an illegal rate, the second contract being null does not avoid the 
first, which remains good. Daquin et al v. Cairon, 3 L.R. 409. 

Where at the making of a promissory note bearing lawful interest 
from its date, an extra premium was also paid, the note was held to 
be usurious and void. Thompson's Exec. v. Thompsmy 8 Mass. 135. 

A owing B a sum of money, gave bis promissory note payable io 
fflx. months in a specific commodity at a lower rate than its curreitf 
value ; the note not being paid at the time it fell due, the creditor put 
it in suit, and afterwards adjusted the suit by taking a^. new note; for 
the balance of the former, at the low rate of the commodity, and made 
the new note also payable at a given day in a specific oomoiodfty at 
a lower rate than its current value. This last note was held to be 
-usurious and void. Cullen v. Johnson^ 8 Mass. 266. . 

A^ being a co-surety with B, and having himself paid the debt, B, 
at his request, gave his negotiable promissory note to C,.a stranger, 
in which usurious interest was included. C endorsed the note to A, 
and in an action by him against B, the note was avoided on account 
of the usury. It waS' holden,that B was still answerable to A in an 
. Action upon the original implied promise. Johnson v. Johnson, 11 
Mass.Bb9. ' 

Defendant owed plaintiff a certain sum of money ; but on the day 
of payment, not having the money,, he agreed with plaintiff to give 
him more than six per cent, for indulgence ; a bond \v'as given for the 
principal sum, and the amount above the legal interest y^as paid partly 
in money and partly by a note. An action being brought on the bond, 
it was heldy that the transaction was usurious and the bond vwd. ' The 
act against usury cannot be evaded by taking two securities, one for 
principal and' another for the Unlawful premium. Glisson v. JVeu^ton'i 
Exec, 1 Hay. 336. 

Where A h^d judgment and execution against B, and on the d%y 
of siale consented to indulge B in consideration of a sui^ more than 
legal interest for the time of indulgence, and this sum was paid : Hdd^ 
that this was usurious, and A was liable to an action for the penalty 
xinder the statute against usury. Curtis v. Brandy Cot^. R, 28. 

Where a person gave a note for $500 for a valuable consideratioii, 
payable sixty days after date, and \yfaen it, became due, in order to ob- 
tain the further time of sixty days, gave his duebill for $50^ and a 
new note for $500, payable sixty days. after date ; the' court held the 
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transaction usurious, and that the note of $600, as well as the note of 
150, was void under the statute. But had the original note been 
retained at the time of giving the last notes, such original note had 
been valid ; but haying been given up, the original debt was merged 
in the last computation. {Quere, as to the last.) Mottey. DorriUy X 
McCord R. 350. 

4 

Defendant's property being taken in execution at the suit of A B 
for $1400, defendant, in order to obtain one month's stay of sale^ 
agreed to psiy $100, and' gave the note on which the action was 
brought to plaintiff, to whom A B was indebted, plaintiff crediting A 
B with the amount, and he guaranteeing, the payment of the note to 
plaintiff. Held, that the note was usurious and void. Cleveland y. 
D(wc, 1 Iforp. JR. 407. 

Where a note on a legal consideration is drawn to order and 
endorsed,' no matter how often it has been polluted in the hands of 
intermediate holders, it is still valid in the hand^ of a bonafde holder 
King fy Jones v, Johnson^ 3 McCord R. 365. 

The plaintiff sold a parcel of cotton to the defendant's intestate o^ 
a credit, and took his note for the amount, but surrendered it when 
it came to maturity on receiving a new note for the amount, with tlie 
addition of usurious interiest, for which he stipulated as the condition 
of further indulgence, and in an action against the defendant on the 
new not^, was defeated on the plea of ubury. Held^ that he. was liever-^ 
theless entitled to recover in a new action for the price of the cotton. 
Chartairi v. Jofmson, 2 Bailey, 574. , ^ ^ 

A bona fide debt or demand contracted upon, a legal consideration^ 
is not lost or destroyed by being mingled with a usurious transactioii, 
or being made in whole or in part the consideration of a usurious con- 
tract Edgdl y. Stanford, 6 Vermont, 561. 

If a bond for. usurious interest be taken in consideration of for- 
bearance to bring suit on a previous bond, which in its origin was 
free from objection, it is competent for the obligor to obtain relief in 
equity against the obligee, by having such usurious bond cancelled, or 
credit given him for the amount of the principal and interest due 
thereon, against the original bond, and this right is riot lost by the 
(issignment of either of the bonds. Fox v. Tcdiqferri, 4 Munf. 243« 

A, being indebted by bond to B in j£445 11^. 2ci. sterling. On 
the 17th Dec. 1787, assigns him C's bond for Je780 currency, at 
the agreed value of J6382 1^. 2d. sterling, and gives biin a new bond 
with two sureties for the balance of £\06 Yis/^d. sterling, payable 
in March following. This, is usury. > 
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In sach case it is sufficient if the verdict finds facts amottnting to 
usury, though it does not find the corrupt agreement in technical 
words. Gibson v. Trutoe^ 1 Callus JR. 54. 

Where the principal failed, and hi^ sureties obtained indulgence 
from his creditor, by agreeing to pay ten per cent per annum, which 
they did, and then took the note of their principal for . repayment, 
including the ten per cent paid by them, this last note was held to 
be usurious. Martin et alx. Legrandy 2 lAttte^ 327. 



SECTION V. 
Where there is a bond to indemnify a surety. 

The statutes against usury declare void all bills, bonds, &c.y what- 
soever, whereupon or whereby there shall be reserved or taken, os 
secured, or agreed to be reserved or taken, any greater sum or greater 
Talue for the loan or forbearance of any money, &c. 

A bond, therefore, given to indemnify a surety of the borrower 
who isi not privy to the usurious contract, is not within the act, and 
may be recovered on, although it reserve more than the legal rate of 
mterest. 2 Leon. 166. But it seems that if the surety of a borrower 
at usurious interest have an opportunity to make his defence in- a suit 
upon the original usurious bond and omit to plead, be cannot after- 
wards recover of the borrower upon his counter bond of indemnity, 
but shall be punished for his neglect. Potkin^s case^ 8 Leonard^ 63. 
And upon an action brought upon a bond by which the defendant 
was bound to save the plaintiff harmless, in consi|deration of his having 
become the defendant's surety in a bond to one Preston, which had 
tjeen entered into upon an usurious agreement ; and the plaintiff, hav- 
ing^ been sued upon the original bond, now brought his action on the 
counter bond against the defendant, who pleaded the statute of usury. 
This was held no plea, for it was not for money lent, but to indemnify 
.a surety ; and the defendant had not saved his surety harmless, and 
the reason given was, that the surety might not have known of the 
ioriginal contract being usurious in time to make his defence. Cro^ 
Eliz.dS8. 

Justice Glanville said it would be a dangerous precedefit to avoid 
the statute, for the surety might be a friend of the usurer's, who would 
not plead the statute^ and so the statute would be to little purpose. 
JVby, 73. , ' . ; 

This principle has. been followed in the United States. 
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Jo^ JVichoh V. Corset. Aetioh of ejectaient for land. The 
plaintiff 's title was a deed from.his father, George Nichols, dated ISth 
Dec 1784. The defendant pleaded that said deed was a mortgage 
defeasible upon said George's paying a certain sum of money, that it 
was executed at Waterbury in said New Haven county, and that 
there was reserved by said deed interest at the rate of seven per cefit., 
which is more than the lawful interest at the rate of six per cent, per 
annum ; by the corrupt agreement of said parties, and by force of the 
statute entitled an act for restraining the taking of excessive usury, it 
is void. 

ThevplaintifF traversed the deed's reserving more than lawful inter- 
est ; upon which the parties were at issue to the jury. 

The facts upon the evidence were, that said George Nichols was 
indebted to the Messrs. Rays in New York by obligation which bore 
an interest of seven per cent., the lawful interest of New York, that he* 
was pressed for the debt, and that the plaintiff took him off, and gave 
bis own security to them for said debt in New York, payable with the 
lawful interest of New York, and at Waterbury took a bond and mort- 
gage of said. George for the same sum and lawful interest of Ne^ 
York, and gave back to his father, said George, a writing, that upon 
his paying, him a certain sum, less than the original debt and the 
interest of that sum, at seven per cent*, he would give up said mort- 
gage. . _ 

By Court, ai^d Jury*^ — This deed was not usurious vyithin the stat^ 
ute, for although seven per cent, is expressed in the mortgage, and 
the mortgage was given in this, state, where six per cent, is the law- 
ful interest only, yet this is a security to pay the plaintiff only^ what 
he was lawfully bound to pay for said George in New York. 1 Root^ 
294. 

Ji surety is entitled to indemnity, even if he satisfies a icsurious 
contract^ and the. mortgage was in substance a contract to indemnify thi 
ion. ;. / ' ' 

A signed a note as surety for 0, payable to H ; and ,0, in order 
to secujre A for becoming his surety, gave him an absolute bill of sale 
of a chaise, then in possession of a third person, and of some other 
properly in the possession of 6, The whole was left in the same 
situation as before, no actual delivery or change of possession being 
made^ except that notice of the transfer of the property to Ai^as 
given to the person holding the chaise, and he ^agreed to keep it for 
A. Afterwards the chaise was seized and taken s^way on an execu- 
tion in favor of a creditor of 0> and A took it from the possession of 
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the oIBcer. la an action of trespass 4)rought by the officer against A 
4 ,or the chaise, it was held, that although the note on which A had 
become surety, might be usurious and void, yet he was entitled to hold 
the property assigned to him for his security, until he was indemnified 
or relieved from the note. That the fact of part of the property being 
suffered to remain in the possession of the vendor, did not defeat the 
vendee as to the residue, unless the transaction was fraudulent in fact. 
That the jury were the proper judges, whether, from all the circum- 
stances in the case, the sale was merely colorable and made to defeat 
the right of creditors, or was fair and honafde, Spalding v. Austen, 
* 2rcr.556. 

A note was drawn payable to A and B, which was held by C, 

^ who wished to seU the note to D, who refused to take it unless it was 

endorsed by A and B, and A refused to endorse it unless he received 
security for his indemnification, which it was agreed to give, and the 
note was sold to D at a discount of twenty per cent., it being under- 
stood between B^nd C, that part of the money raised by the sale of 
the note, should be lent to B. B drew a note payable to C, or bearer, 
for the amount actually received by him from C, with an addition of 
twenty per cent, on the amount, and interest thereon from the date, 
. which last mentioned note was deposited with A as his security, hi 
an action by A against B on this note, Ae/(2, that it wasusuriotis and 
void. Yordany. Hess, 13 J. jR. 492. 

Where R was applied to by P for a loan of money, but not having 
it, referred P to his son-in-law, whose usage he said it was to receive 
seven per cent., besides legal interest, and by an arrangiement between 
himself and P, received P's note with an endorser, and procured the 
money of his son-in-law at the rate mentioned by him, on his own 
note which he afterwards paid, and gave P credit fjrom time to time on 
f^'s successive endorsed notes, holden by R himself: ffe/d, that R must 

*. \^ considered the lender^ that he. did not stand in the light of a mere 

( , saurety of P, and ^hat the note taken by him w' as void. jR^ed v. Smithy 

I 9 Coweriy 647. . 

Whether a surety, knowingly becoming bound for and paying a 
usurious loan, may recover over against his principal ? Quere. Ibid, 
A, being indebted. to B by bond, waiS arrested in New York, and 
. to secure the bond made a mortgage of land in this state (Cowncc^tcii^) 
to B, after which C paid the bond and took an assignment of the 
tiaortgage; HcW, that AfcOuJd. not redeem without paying to C the 
jBum actually advanced by him, and sevmper cent: interest. Per Cvr 
riam. We admit the mle to be that the assignees of a mortgage, 
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purchasing without the concurrence of the mortgagor, shall relinquish,* 
it updn payment of the original debt and simple intierest. But if the 
purchase be made at the request of the mortgagor, interest shalj be 
turned into principal; such is the rule laid down in Jishenhurst v^ 
James, ^ Atkins^ 371 ; Mallory v. Aspinwall, 2 Day, 280. 

A, having given a usurious security, paid the amount thereof to B, 
who was surety for him, and B, in consequence of such payment, gave , 
his own note to the creditor for the same amount. Held, that the lat- 
ter note was given on a new consideration, and was uninfected with 
usury. Scott Y. Lewis, 2 Conn. 132. 

A pure -contract of indemnity against a doubtful claim, iis not 
within the statute against usury ; but an agreement whereby the bor- 
rower agrees to pay the lender the same rate of interest which the 
latter is bound to pay a third person, and which exceeds the legal 
rate, is not a contract of indemnity within the meaning of the rule^! 
and this whether the obligation of the lender be created by law or by 
stipulation. DowellY. Vannoy,3 Dev. 43. 

A judgment is recovered against a principal and surety. Upon ah 
agreement then, the surety signs the replevin bond, and the principal 
gives hm a note, which includes the full amount of the replevin bond, 
iffkh about thirti/ per cent, added to it, and the surety agrees in writing 
to credit the npte i^ith the same amount, provided the principal pays 
the rei^evin bond himself. They agree in the pleadings that the 
arrangement was intended not merely to have the effect of a penal 
bcmd, but as an indemnity to the surety in case the payment of the. 
replevin bond^ould devolve on him. Held, that this contract is but 
an agreement for a loan of money in a certain contingency at a future 
day, upon an agreement that more than six per cent, should be paid 
for the loan, and is usurious. The surety may enforce a judgment he 
has on the note, to the amount actually paid by him in discharge of 
the replevin bond, with legal interest from the time when he paid it. 
From the balance the principal is relieved in equity. Moore^sExecu^^ 
tors Y. Vance, 3 Danuy 362. 
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CHAPTER IV. 



OF THE AVO©ANCE OF, AND BELIEF AOAINST, USURIOUS CONTRACTS AND 

SECURITIES. 

SECTION I. 
Who may set up the defence of usury. 

Although the statute declares utterly void all usurious contracts 
and securities whatever that npiay he tainted with it, the borrower may 
nevertheless, where others are not implicated with him, elect to waive 
the defence and confirm the contract, or expressly charge the property 
subject to the usurious lien, by selling it subject to the payment of 
the usurious incumbrance, and set up the defence in personam as to 
himself. Hence no person, unless legally implicated in the usurious 
contract, or having a legal interest in the property «ub|ect to such 
charge, can interfere with the contract by interposing the defence. 
But if the borrower make an unqualified sale of the property incum- 
bered by the usurious security, he has parted with the power to eon- 
firm the security, as to such property, though he may waive the de- 
fence as to himself, and the purchaser in such case may plead the 
statute as to the property. 9 Paige^ 139, 

This exception to the invalidity of the usurious contract arises not 
from the statute against uSury itself, but upon general principles wbicli 
prohibit a mere stranger from interfering with the contracts of others. 

To determine, therefore, who may set up the defence of usury, it 
will be necessary to ascertain whether any lawful right in or lien 
upon the subject matter of the contract exist in the party claiming to 
set up the. defence, independent of the usurious contract or security 
tainted 'v^ith it; ox whether such parly would be legally liable to 
prejudice or injury by the enforcement of such contract if it were not 
usurious, and if not, he will not be permitted to plead the statute; for 
the U3ur,er or his representatives in such case have equal equity, and 
by the election of the borrower to confirm the contract, a paramount 
right. : . . . 
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A surety of the borrower in the usurious contract is entitled to the 
defence. 11 Wendell, 329: 

Bail of the borrower tb^ the action may plead the usury. 12 
Mod. 493. 

And £tko a joint obligor. 5 Cake, 119. \ 

A judgncient creditor having acquired a legal lien upon the pro- 
perty incumbered by the usurious security, may plead the statute, 
whether the borrower join in the defence or not 8 Paige, 639. - 
Privies in blood,, as the heirs of the borrower. 
Privies in representation,, as executor or administrator of the bor- 
rower. 16 Mas^, 118. 

Privies in law, as the assigned in bankruptcy or sheriflFin ex<^cu- 
tion^ and privies in . estate may avail themselves oif the defence of 
usury. 2 Hilly 525 ; 14 Johnson, 436. - 

A party who is the direct assignee in trust of a mortgagor, may 
impeach the mortgage for usury ; such assignee stands in the plaqe of 
the mortgagor and has his rights. Pearsall y.KmgslanS, 3 Edw. 196. 
The owner of the premises against which a usurious mortgage is 
attempted to Jie^ enforced in a court of chancery, must hiniiself set up 
the defence of usury in his answer. He cannot avail himself of a 
defence set up in the answer of the co-defendant from whom he pur- 
chased, who has no interest in or lien upon the mortgaged premises, 
and who is not a necessary party .to the suit. 4 Paige, 526i 

One Scofield granted to William S. Moore aii annuity to isguc 
from four houses and lots in Alexandria, and covenanted that the 
same should be paid to M. forever thereafter. In the deed granting 
the rent charge, M. the grantee covenanted, that at any time after 
five years on the payment of $5000 with all arrears of rent, he would 
release the rent charge and the same should cease. S. covenanted to 
keep the buildings in repair, and have themi insured against fire, and 
assign the policy to M., the money from the insurance to be applied 
to rebuilding or repairing the houses if destroyed or injured by fire. 

Afterwards S. by deed of bargain and sale conveyed to Lloyd the 
houses and lots of ground, subject to the payment of the rent to M. 
The rent being unpaid, M. levied a distress for the same^ and Lloyd 
brought a replevin. Moore avowed the taking, stating the rent 
duarge.and arrears of rent, to which Lloyd pleaded iKury and defen- 
dant demunred to pleas, and per cumm. The .principle Seems to be 
settled that u^ripus securities are not only void as between the origi- 
nal parties, but the illegality of their inception affects them even in 
the haods of third persions, who are entire strangers tg the transac- 
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tidns. ' A stranger must take heed to his assurance at his peril, and 
cannot insist on his ignorance of the corrupt contract in support of 
his claim, to recover upon a security which originated in usury. In 
the case of De Wolf v. Johnson^ 10 Wheaton, 367, the first morl- 
gage being executed in Rhode Island in 1815, was not usurious by 
the laws of that state, and the second mortgage executed in Kentucky 
in 1817, being a new contract, was not tainted with usury. The 
question whether the purchaser of an equity of redemption can show 
usury in the mortgage to defeat a foreclosure was not involved in that 
ease. The law of Virginia having declared that a contract infected 
with usury is void, and by the deed from S. to M. a right to enter on 
file premises and distrain for rent is claimed under a deed, which up<»i 
the admissions in the pleadings is usurious ; the premises upon whidi 
the distress was made being held by L. under a conveyance from &, 
Lr may set up the defence of usury in the deed against the summary 
remedy asserted by M. under the deed. 4 Peters, 205. 

Where the plaintiff was sued at law upon notes mlleged by him 
to be usurious, and suffered a verdict and judgment to be taken against 
him without making any defence, or applying to chancery for a bill 
of discovery ; Ife/(i, that he was concluded, and not entitled to re&d 
in that court. 

An assignment of .a debt, usurious in its inception, to a third per* 
son, who has knowledge of the original transaction, will not cover it 
from the scrutiny of the court And sufficient ground appearing to 
support the charge of usury, a reference to a master to take an ac- 
count, &c, was ordered. 17 Johnson R,'436. 

In Green v. Kemp^ {13 Mass. R. 515,) vthe demandant claimed 
under a mortgage to himself from Isaac Woods in 1808. Two yean 
afterwards. Woods conveyed the " equity of redeeming'' the land to 
the defendant. The court would not permit the defendant to set op 
nsury in the mortgage, for the reason that he had no tUle to the land, 
having only purchased the right to redeem, of which he had not 
thought proper to avail himself. It was admitted that if he had pur> 
chased the land, though with notice of the mortgage, he might faavt 
set up .the usury. 

See also, case of Trumboo, Exec, of Niff v. Bli^ard & Jacoba 
-6 Gill Sr JcAnson, IS. 

A mortgages lands to B, upon a usurious contract for iSlOO^ and 
f)efore the day of payment, B is ousted by C, against whom B brings 
an action. G cannot to such action plead the statute of u^ury, for he 
has no title. P^ Pmam, Justice^ in Carter mdClaypoWs ease, 1 
XeoA. 307. 
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SECTION II. 
Hov) usury must he pleaded at law* 

In assumpsit usury may be given in evidence under the general 
issue. ^ 

And if it appear upon the face of the plaintifPs declaration, that 
the contract is void for usury, he shall not be permitted to recover. 
Comyuy 205}. 

But this can seldom be the case, as every ingredient of the offence 
would not be set up by the plaintiff. And it would seem that, in an 
action purely legal, where. the plaintiff must substantiate his claim 
through an instrument, agreement, or deposit, infected with usury, any 
diefendant other than the original and primary debtor may defeat thie 
claim by evidence of usury under the -general issue. And it seems 
that a defendant sheriff in replevin may, under a plea of naa cepU, (Xt 
non ddinety giye evidence of usury in the bond and mortgage under 
which the plaintiff claims, and thus ddeat the action. Dix \.Van 
Wyck, 2 Hii^y 622. . : . 

. A subsequent grantee, lessee, or other legal possessor of land, may 
defend an action of ejectment, or writ of entry, brought upon a pri^r 
usoriQus instrument, w:ithout being put to his special plea, as he may 
be unacquainted with all the necessary facts for that purpose, but be 
may give the usury in evidence under an issue of md disseisin ot 
turn ouster in ejectment. HUlsx. Elliott^ 12 Mass. 26. 

The principle of this would seem to be, that any person holding 
under a lawful title of the oppressed borrower prior to action brought, 
is entitled to his day in court; and the fact of his not being fiilly 
acquainted with the necessary facts to constitute a plea of usury, shall 
. not be permitted to deprive him of a lawful defence, where the Iannis 
not expressly charged with the payment of the usurious loani. 

In actions of debt on specialty against the obligor, the usury must 
be specially pleaded, he being cognizant of all the material facts 
constituting the offence, each of which must be distinctly and posi- 
tively alleged, in order to give th.e 7)lain,tiff an opportunity to reply 
and explain, and upon issue joined every allegation of the pleader 
must be positively proved precisely as laid, or it will not be the usury 
set up 9S a defence, and any materialvariancc will be fatal. * Every 
presumption k agaipst the pleader, and a misplietading cannot be; 
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amended, or a default opened, but upon terms of waiving the 
forfeiture. . ' . . 

As to what facts are material to be averred in a plea of usury. 
First. The parties to the contract— or the plairitiif might reply he was 
innocent of the usury. Second^ The time when and where it was 
enteral into — or the plaintiff might reply, the contract was made pre- 
vious to the operation of the act, or made in a foreign state not subject 
' to the act. Third, Where the loan was actually made, or the debt 
became due that was contracted to be forborne, and to whom owing- 
else the plaintiff might reply, that th^ advance was made, or. debt 
forborne, became due in a country different from the place of contract 
and subject to the law of the place of performance. Fourth. For 
what length of time the debt was to^ be forborne — of the plaintiff 
might reply, that interest was included from a date previous to the 
date of the bond. Fifih,^ The true amount of the debt, the legal rati 
of interest, and the excess over legal interest, agreed to be paid in 
-violation of the statute, and that the usurious premium was upon the 
consideration of forbearance^ and giving day of payment ; for if tht 
plaintiff can show a good consideration, the law will sustain him. 
The statute violated must be referred to, but need not be recited, 
unless it be a foreign statute, whenjt roust be recited with the enact- 
ing clause and. when it went into operation,, and that it has not been 
repealed, for the court cannot judicially know a foreign law, and 
the plea must state the contract was made with reference to such 
foreign law, or that the advafnce was made within the operation of 
such law. 

The plea must allege, that the defendant was indebted to the 
plaintiff at the time the bond was given, or that there was an agree- 
ment to lend money or other thing upon the usurious contract. And 
it must be alleged, that the bond was given for the payment of the 
usurious interest. 

Where there is a direct negotiation for a loan of money, or othei 
thing, and more than the legal rate of injerest is contracted to be 
given and taken, the intention of the parties is of no consequence ; in 
such case, whether they intend to violate the law or not, the contract 
is invalid, if they do violate it. . But if it was agreed to disguise the 
transaction under cdver of any [device, whatever it may be, the tech- 
nical allegation of ^^quod comepte agreatum fmJt^^ is material and 
necessary ; and all the circumstances constituting the disguise must 
be set out, in order that the court may judge whether such aUeged 
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disguise is, in fact, a cover for usury, or aJawful agreement, that the • 
law will sustain and enforce. For if the entire agreement will admit of 
a twofold constpuctiori, one legal and the other illegal, the court will 
adopt th^ legal construction. 

A plea of usury, therefore, should, on its face^ either present such 
facts with certaiinty to every intent, as in themselves distinctly amount 
to an agreement to-receive more than the value of legal interest, or it 
must state the facts with such necessary averments of intent 16 evade 
the statute, a^ that a jury upon the trial might decide that the agree- 
ment was in substance a contract for usurious interest, -and a shift to 
evade th6 operation of the law. Per BrockenbrOugh, Justice, 

We have thus far spolten of the plea as a defence, but neither the 
borrower or his legal privities are obliged to await the attack of the 
lender, but may invoke the law in the first instance for relief from- any 
usurious security. . - -^ 

Trover may beraaiptained against an usurious bailee, after de- 
mand and refusal, without offering or tendering the principal sum', 
or any part thereof, as the action is strictly legal and the deposit void. 
2 Adolf hus Sr ElliSy 12. 4 Barnwell^ Alderson, 92. 7 Bingham^ 97* 
16»rmde«,574.^ 

Replevin may be maintained by a tenant of the mortgagor for a 
pretended distress, where the title of the party distraining is made 
through an usurious mortgage or other instrument. Loyd v. ScoU^ 4 
Peters^ 205. And also for goods, notes, or other things transferred 
usuriously generally, after demand and refusal, without tender or offer 
to pay the principal money or thing loaned. 20 Wendell, 234, 
Boughton V. Bruce. And even after a statutory foreclosure and pur- 
chase of the mortgaged premises by the naortgagee or other persgn hav- * 
bg knowledge of the usury, a subsequent purchaser of the mortgagor 
may maintain ejectment against the possessor under the usurious title, 
Jackson y. Dominick, 14 Johnson, 435. But if the purchaser be a 
stranger to the usqry^ his title becomes perfect under such statutory 
foreclosure, as against any subsequent claimant under the borrower. 
Jacksott ex dem. Babhitty v. Henry, 10 Johnson, 185. ^ 

But assumpsit is an equitable action, and the borrower in that can 
recover back only the excess paid over principal and legal interest, 
and this independent of the act against usury j but if the popular 
action given by the st2[tutie be proceeded in by a stranger, the right of 
the borrower to recover is gone. And if such popular action given 
by the statute is not proceeded in by a stranger, the borrower's right to 
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recover back the excess coiitipues, subject ooly to the general, limita- 
tion of actions at law. 6 John. C. R, 95. See Rl S. and act of 1837. 
^ But money which has been recovered and collected at law in a 
suit upon a usurious security, in which suit there was a legid i^ 
fence,, cannot be recovered back from the plaintiff in such suit, ^ther 
at law or in equity. Bartholomew v. Yaw^ 9 Paigey 166. 

Usury may he pleaded to an action upon the corrupt contract or 
security, but to a scire facias on a judgment confessed, usury is no plea. 
For the statute only extends to bonds, contracts, and assurance and 
cannot eictend to a judgment, especially as it was competent to the 
defendant to have pleaded the usury to the original action, and not to 
have suffered judgment, which, instead of a contract or assurance, is 
reddittan in invUum. Middleton v. HUl, Croke Eli^. 588. 

But the usury may be got at on a motion to vacate the judgment, 
which practice is confirmed in. England as the proper mod^ of pio- 
ceedingj and upon a rule to show cause why the judgment entered 
upon a bond and warrant of attorney given by the defendsmt, should 
npt be set aside, and why the proceedings in the scire facias should not 
be stayed on the ground ^tiiat the consideration' upon which the 
warrant of attorney had been obtained, was corrupt and usurious, the 
Court directed an £ssue to try, whether or no the contract were 
usurious, and in the mean time ordered the rule to be enlarged Cock 
V. JoneSy CowpeTy 727. 

In New York a judgment by confession on bond and warrant of 
attorney set aside for uisury, the usury being sworn to by the defendant, 
and not directly and positively denied by the plaintiff. LanstJig v. 
McKulleyy 1 Coweuy 35. The practice is there referred to. 

To a plea of usury thie plaintiff may reply, quod non corrupte agre- 
atumfiiUy or quod licUe barganizaviiy or that it was for a lawful debt, 
with a traverse of the corrupt agreement. And' he n^ed not show in 
his replication how much the debtw^s. Villars Y.CaryySMod. 
303. \ 

And he .may traverse the agreement modo^ etformay without tr^ 
versing it as the corrupt agreement. Cocky. Raidiffy Cos, temp. 
Hard. 287. 

Where the defendant pleads quod corrupte, §'C., and the plaintiff 
replies that it was pro vero etjusto debUoy and traverses, the corrupt 
.agreement, he must conclude with a verification^ et hocparatus ed 
v^rifitarey and not to the country. Bat^ham v. Matthews^. Fitzgib. 
130. ' But the usual and better ^ay is, to coficlude. to the country 
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without any traverse. Hedges ir. Sand(m^2 Term Bep. 439, 1 Saund\ 
103, w. 1. 

Where. the defendant had pleaded the statute by. a wrong date 
and title, and the plaintiff, by his replication, had admitted the exist- 
ence of such a statute, the court, nevertheless, awarded a repleader* 
Loze V. Wdton, Croke Eliz. 245. 1 Vem. 110. 

But the general doctrine is, that the court will allow no amend- 
ments on th€ part of a defendant pleading usury, but upon the tefms 
of waiving the forfeiture and submitting to pay the principal and legal- 
interest. 3 Murphy y 237. 

And where in debt on bond, the plaintiff declared that the bond 
was made in London, and the defendant pleaded that the bond was 
given for an usurious contract made at D. in Staffordshire, which the 
plaintiff traversed, and the issu€ was tried in the county of Stafford ; 
it was moved in arrest of judgment, that the trial should have beep in 
London. But the court thought the. trial right, and mentioned two 
cases where the like proceeding had occurred. Kinnersley v. Smarty 
1 Leon. 48. Crcke Eliz. 195. 

And it seems that where ah action is brought upon an usurious 
security, which has been given for a debt originally valid, if the de- 
fendant prove the security void, the Court will permit the plaintiff to 
fall back on the original consideration and recover. See case of 
Depau V. Humphreys^ 20 Martin y 1. \ 

The doctrine that a borrower of money at usurious interest, is in 
ifm dtlicio with the lender, has long since exploded, and with regard 
to parties becoming participes criminiSf the following distinction is 
laid down, viz., between the prohibition of statutes made to protect 
weak and necessitous persons from being overreached or oppressed, 
and the prohibition of statutes enacted upon general reasons of policy 
and public expediency; the rule is, in the latter case all parties are 
equally criminal ; in the former, the oppressor is alone within the pale 
of the law. Per Lord Mansfidd in Clark v. SAce, Cowper^ 200. And 
this has been recognized and acted upon in most of the subsequent 
cases, Dmg. 696. 3 Term Rep. 25. 6 East 241. Covoper, 790. 

- SECTION m. 

• ■ ■ . 

Of the evidence of usury. 

Upon the plea of usury, the proof lies all upon the defendant. In 
an action against the- acceptor of a bill, acc^ted for the accommoda- 
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tion.'of the drawer, the drawer is not a competent MritD(^ to prove that 
the holder came l)y the bill on an usurious coiisideration ; because he 
does not stand indifferently liable to the holder and the acceptor. 
J(mes V. Brooke^ 4 Taunt. 464. ' . 

It has also been holden by Lord Kenyon, that an attorney who 

.prepares deeds which are granted on an usurious consideration, may 

l)e examined by the defendant to pTove the usury; and that his 

privilege of confidence will not extend to the original formation of 

* the deedjs upon which the action was brought. Board v. Acktrnuin, 

6 Esp. Jf. P. C. 119. 

And in action by the endorsee against the maker of a proniissory 
nptei where usury was set up as a defence, Lord Ellenborough 
admitted in evidence letters from the payee to the maker, stating the 
usurious consideration between them 3 it having been shown that the 
letters were written at the s^me time with the making of the not& 
Kent V. Loweriy 1 Cawjp. 177. 

. A demurrer, on the ground of usury, Cannot be sustained. 3 
Marshy 174. 

But that which appears nee.l not be proved. 2 J. J. Marsh, 428. 

But evidence of usury without being charged will not answer; for 
we have before seen that it must be pleaded. 3 Marsh, 391. 3 Caniu 
266. . . 

But if facts are set forth and pleaded, which necessarily constitute 
usury, it is unnecessary to charge such facts as being usurious. 5 
MonroBy 467. 6 Monroe, 8 U 7 Monroe, 263. 
, And parol evidence is admissible to prove a written contract 
usurious. . 3 Marsh, 419. 

Receipt of interest is evidence of a loan. 3 J. J. Marsh, .694 

Foreign laws must be proved as alleged. 3 Dana^ 497. 

In Kentucky, if seems, a surety cannot plead usury without the 
consent of the debtor. 4 Dana, 181. 

A party to an usurious note, divested of his interest, is a competeDt 
witless. 1 Conn. 260. 

Parol evidence. of usury in ejectment is competent testimony, and 
may be given without notice. 4 Conn. 436. 

4nd to impeach a deed. 5 Day, 100. 

Complainant's bill itself m^y prove the truth of the defendant's 
plea of usury. 6 Randolph, 661. 

■If the debt be just, a bond given for it may be usurious. 6 Mod. 
303. 12 Mod. 385. 3 B^s. # Pul> 159. 
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An answer need not set up usury with the formal strictness of a 
plea at law. 8 Leighj 3^10. 

It is usury if more th^n lawful interest be proved to have been 
taken, though the parties be ignorant of the law. 1 Stewart^ 442. 

A note given for a compromise is good, though more than lawful 
interest be taken. 2 Stewart. 63. 

The declaration of a person, for whose accommodation the note 
is taken, is not evidence. \ Porter] bl. 

In the absence of legal proof of a foreign law, the law of the 
forum will prevail. ^ 12 L. R. 694. 6 L. R. 657. 

Facts,, without charge of usury, may be construed as uisury, 7 
YergCTy 545. 

Where a usurious security is utterly void, it is no evidence of a 
previous indebtedness. 13 Wend. 545. , • . . 

Under the New York Act of 1837, the personal attendance of the 
plaintiff is necessary. 00 Wend., 611, See also 24 Wend. 360. 

For the, notice requisite under the act of 1837, see 3 Hillf 564.- 

It seems a general notice is not sufficient. And no order for the-, 
plaintiff to be examined is necessary. 4 Hill; 35. Plaintiff may be 
compelled by subpoena to attend. 4 Hilly 119. 

The general rule established by the American cases appears to be,: 
that a party to a negotiable note shall not be admitted to prove it to. 
be usurious. Upon the history of this rule the American Jurist (No. 
VII. p. 140) has these observations : " It is well known that the rule 
was first introduced in England in 1796, in the case of Walton v. 
Shelly, 1 Term R. 296. la 1798 the rule, which notwithstanding that 
case had never been firmly established in England, was abandoned. 
See Jordaine v. Laskbuck, 7 T. R. 601. And it has ever since been 
held in that country, that a party to a negotiable instrument, if not 
interested, may be a witness to impeach its validity. In most of the 
states, however, which have decisions on the subject, the rule adopted 
in Walton Y. Shelly has been adhered to.^ In Connecticut the rule 
has been thrown off; and, if we may Judge from some expressions 
tised in the Supreme Court of New York, it is questionable, although 
it has been so long and so firmly established, whether it will be long 
permitted to maintain its ground in that state.'' Some exceptions 
have been made to the rale in some of the states The exceptions. are 
not all of them established in all the states in which the rule is admit- 
ted. Ode of them is, that when the plaintiff himself is a party to the 
illegal concoction of the note, a party to the note, if not interested, , 
may prove that it was yoid in its origijial formation. See Potvell v. 
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Waiersy 17 Johns. 76. > S. C. in Error^ 8 Cowen^ 669. JUso 18 JoAni 
. 167.' . 20 Johns. 287. 16 Mass. 118, 

But it must be admitted that the Courts of New York and Mas* 
sachusetts have not always recognized this exception. 14 Johns, 
270. 10 Jtfa**. 502. 4 Jtfos^.. 156. See 2 Phillips' Ev. {Cowenand 
Hill's edition) 7 l-Sh 3 Pick. 184. 6 PeterSy 51. 6 Mass. 449. 
,7 Jtf(WJ. 199. 17 Mass. 122. 5 Cowen, 23. 5 Cown, 153. 4 Har- 
ris Sf Johns. 283. 

But in an action by the plaintiff agains^t the payee of a note, which 
was endorsed for the accommodation of the maker by the payee, tlie 
maker, being released by the defendant, was held to be a competent 
witness to prove the usury. Vdn Scaick v. Staffordy 12 Pick. 566. 

The arguments in favor of the rule are stated in the last mentioned 
case by Parsons^ C. J. 

In the recent case of Chandler v. Morton, 5 GreenL 374, in the 
Supreme Court of Maine, it was adjudged that the rule, that a party 
to a negotiable note shall not^be admitted to prove it usurious, extends 
io the maker of an accommodation note, and is applied even where 
(the note had been delivered up to the creditor for the amount ; and 
that its application is not restricted to the case of an innocent endorsee; 
but is admitted where the usurer himself is a party. See Daru^s 
.Jiyridg. 345 et seq. 

In the case of Hunt v. Edwards, 4 Harris Sc Johns^ 283, in the 
Court of Appeals in .Maryland, it was held that the maker of a note 
is a competent witness in an action on it by the holder against the 
payee, to prove that the note was given on an usurious consideration. 
' In the case of Griffith v. Reford, 1 Rawle, 196, in the Supreme 
Court'of Pennsylvania,, it was determined, that in an action against the 
endorser of a promissory note, the maker, to whom the defendant had 
executed a release, is not incompetent as a witness, for the defendant 
on the ground of interest, though he has given him a judgment and 
mortgage to secure him against the endorsement. But that he is 
incompetent (on the ground that a witness cannot impeach a vrriting 
he has given) to prove that the consideration of the note was usurious; 
that the endorser was in fact the lender, and that the security was put 
into a negotiable form merely for the sake of convenience. Huston 
*and Todd, /., dissenting. It has been decided in the same state, that on 
the tue?. of a scire facias upoki a judgment, evidence is not admissible 
on the part of the defendant to show that the bond upon which the 
original judgment w^ entered by warrant of attorney was insurious in 
its foundation. Lyle v. Williams, 15 Serg. tf Rawle, 13^. Jt is to be 
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recollected, however, that usury does not in that state render a security 
null and void, in tot o, as it does in some others. But in England, 
where it does vacate a contract, it is not pleadable to a'^aVe fadds. 
Bush V. Gowen, 2 Strang, 1043. Cook v. Jones, Cowp. 727. 

It has been ruled in the state of Vermont, that it is incorrect to 
exclude from the jury evidence of the taking even a trifling sum abov^ 
legal interest, when the defence is usury. Whether taken corruptly, 
or by mistake, should be left to the jury. Bank of Bmlington v. 
Durkee, 1 Verm. 399. 

The testimony of a general practice of taking interest at banks, 
according tp printed tables, not exactly correct, and that such practice, 
h^s existed a long time without being resisted, is proper ; and may be 
conclusive to show that the extra interest was not taken corruptly. 
Ibid, And that the receiving of interest, according to th^ uniform 
custom of banks, though it exceed six per cent, by a few cents, is not 
usury, so as to defeat the security; but that the excess should be 
deducted in assessing the sum due. Bmk of St AUxms v. ScoU\ 1 
Verm. 426. 



SECTIOJN^ ly. , . 

' Q/* fdief in equity. 

The general rule is, that after a vercTict at law a party comes too, 
late with a biH of discovery. There must .be a clear casfj of acci-. 
dent, surprise or fraud, before equity wiU interfere. Such now is the 
established doctrine in England, and faais been for a long time in the 
United States. And the doctrine, as applied to a case of relief from 
usury, is,^lhat a defendant sued at law on atQntract alleged to be usu- 
rious, will not be entitled to a bill of discovery if he suffers a verdict 
sod juds^naent to be taken against him, and especially .when he does 
so without making a defence at law. The reason of the rule i$, that 
the proof of usury is a good defence at law ; and when it is in the 
knowledge of the defendant, no satisfactory reason can be given why 
the discovery was not sought while the suit was pending. 

Whenever a party seeking a discovery had knowledge of the 
facts during the pendendy of the suit at law, equity will not permit 
him to do so afterwards, to enjoin a judgment. Brown v. Swann, 1ft 
Peters,4m. . / f ' 

An injunction will not be granted against a judgment at law oa 
ft charge <^ usury fyfhete a party seeks n discovery of the usury andk 
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ai return of the excess beyond the l^gal interest, for the usury would 
have been a good defence at law, and no reason was given wby the 
defendant did not seek the discovery while the siiit at law, was pend- 
ing. Lansing v. Eddy, 1 J. C. JR. 49. 3 /. C. JR. 396. S. C. 17 
Johps. R. 436. 

Where the plaintiff was sued at law upon notes; alleged by him to 
be usurious, and suffered a verdict and judgment to be taken against 
him, without making any defence, or applying to chancery for a bill 
of discovery : Held^ that he was concluded, and not entitled to relief 
in this court. Thompson v. Berry , 3 J. R. C, 395. See also, 1 
Paige, 544. .. j 

Where a party comes to chancery to avoid a usurious contract, he 
must consent to pay the sum actually loaned with interest, or the 
court will not grant him any relief. Fulton Bank v. Beach, 1 Paige, 

429. 

And where the proofs in a cause are regularly closed, the court 
will not open them to enable the defendant to reexamine a witness 
in order to establish the usury, unless he agrees to pay the suai actu- 
ally due. Ibid. ' 

So the court will not allow an answer to be amended for the pur- 
pose^ of setting up the defence of usury, unless the defendant consents 
to pay the amount actually due. Idem. 

If the security tpon which a suit is instituted is a mortgage or 
other specialty, the defendant cannot avail himself' of a defence of 
usury under a general answer denying the complainant's right, as 
claimed by the bill. But the defence of usury must be distinctly set 
up in the plea or answer of the defendant ; and the terms of the 
usurious contract must be distinctly and correctly set out. The proof 
must also correspond with the allegation in the plea or answer. 

The owner of the premises against which an usurious mortgage 
is attempted to be enforced, in the court of chancery must himself set 
up the defence of usury in his answer. He cannot avail himself of a 
defence set up in the answer of a co-defendant from whom he pur- 
chased, who has no interest in or lien upon the mortgaged premisses, 
and who is not a necessary party to the suit. Vroom v. DitmaSy 4 
Paig£, 526. 

Previous to the adoption of the Revis^ Statutes, the principles 
<upon which a party to a usurious contract could in a court of equity, 
•compel of, and obtain relief against the usurious premium, were 
perfectly well settled. Neither discovery nor relief could in any case 
l^e obtained in thecourtof chancery without a repay ode^tof the sum ac* 
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tuf lly lent with lawful interest ; because the torrower could nat many 
case, or under any circunistahces, be equitably eniiileid tbkeep tbe mo^. 
ney which he had actually received from the lender, and for which the 
lender had recfeived no consideration. He' was, therefore, met by 
that cardbal maxim of a court of equity, " that he who asks fdr 
equity tntist do equity," and could obtain no aid from that jurisdiction . 
in getting rid of, or recovering back the amount which had been im*- 
properly exacted from hina, until he repaid the amount, which in jus- 
tice and equity was due from tim to the de/endant. Reliefs under 
such circumstance^s, when tbe complainant did not ask for or need a. 
discovery y was refused exclusively upon this principle ; but where he 
had no legal evidence of the usury, and the object of his bill was to 
compel the defendant to disclose or admit the fact, he had an addi- 
tional difficulty to encounter, to wit \ that a court of equity will not 
compel a defendant to answer upon oath, and thus beconSe a witness 
for his adversary and against himself, where such answer may sub- 
ject him to a criminal proceeding, or to a penalty or forfeiture, or to ,- 
any loss in the nature of a forfeiture.- In such a case, therefore, he 
was bound to waive the forfeiture, and pay the amount actually loanr 
ed, not only because it was just and equitable, but in order to guard 
against the possibiFity of the defendant's answer being made the means 
of subjecting hiin to a' forfeiture. 

The statute for the prevention of usury, 1 R. L. 64, did not pre- 
scribe the terms upon which re/ie/should be given, or discovery com-- 
pelled in a court of equity. Before the revision (of 1830), the law 
then Stood thus: Every usurious contract, aiid every instrument, of 
-whatever kind or description, taken as the evidence of such, contract, 
were absolutely void^ and when sued upon such contract, all the bor* 
rower had to do, was to prove the usury, and no recovery could be 
had against him ; he defeated the recovery, not only for the usurious 
excess, but of the sum actually loaned. If he had legal and suffi- 
cient evidence of the usury, his defence was perfect at law, and he 
had no occasion to invoke the aid of a court of equity. If the know* 
ledge of the usury was confined to "himself and the lender, then it 
became necessary for him to go into a court of equity, and by a bill 
of discovery to call upon the lender to admit or deny the usury. ^ He 
was th'en, for the reasons which have already been stated, bound to' 
waive the forfeiture, by paying or offering to pay the sum actually 
loaned with interest. And iA ^ome cases, where the form of the se- 
curity was siich as to etiable the lender to doUect it either without a^ 
siiit athw, or in equity^ (as a bond aiul Warrant of attorney, or a 



no or TBB AYOIDANCB -QP^ 

ttiortgage), the borrower^ although he had eompetent evklence of the 
usury ,> still, as he had no opportuoity, from the form of the proceed- 
ing, to avail himself. of- it at law, was compelled to file bis bill and 
ask rfiie^ in* equity. In such a case/allhoogh he sought and required 
no dtscoTery, a court of equity would not relieve him from the usuri- 
ous excess, except upon the equitable condition of his repaying the 
sum actually loaned. 

The eighth section of the existing act (1830) contains two dis- 
tin,ct and independent provisions — the one prescribing the terms upon 
which a discovery may be compelled in ^ court of chancery, in a 
case of usury ; the other relating to the terms or conditions upon 
which relief may be granted in similar cases. 

The first branch of the section provides^ whenever any borrower 
of any money &c. shall file a bill in chancery for the dispovery of 
the money &c taken or received, it shall not be necessary for him to 
pay or offer to pay any interest whcUever on the sum or thing loaned. 
The question which we have now to determine is, whether he must 
offer to pay the pri7icip<d. It will be recollected, as the law then 
stodd he was bound to pay, or c^er to pay, both principal and inte- 
•rest. This wa^ not required by any express statutory provision, but 
according to the established principles upon which this branch of its 
jurisdiction was administered, the court of chancery exacted it as a 
eondition precedent to the compelling of the defendant to answer and 
make discovery. A bill wluch did not make such offer was bad upoa 
its face, and might be demurred to. The first obsie.rvation, tbeiiy 
which occurs is this: That the Original pOwer and authority of the 
c<:>urt of chancery to impose these, or any other terms as the condi- 
tion of compelling discovery, were not conferred by any statutory 
enactments. Such authority belonged to the court by virtue of its 
genei;al equity jurisdiction. The inquiry then is not what authority 
does this section confer upon the court of chancery, but to what ex- 
lent does it circumscribe and limit the jurisdiction which that court 
confessedly previously possessed, and was in the constant habit ..of 
exercising. It is like the passing of a law, inconsistent wilh some of 
the provisions of a pre-existing statute. The last act is an implied 
repeal of the first, so far as these provisions are incompatible with 
each others but leaving the original law in full force and effect in all 
other respects. When the legislature, therefore, with a fiill know- 
ledge that by the then existing . law a borrower could not c<;»mpel a 
discovery of the usury without offering to pay the sum acimUyJe$ii 
u^h ift^ere^, declared that for the future it shbiild Qot be necessary 
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for 111 m to offer to pajony {Merest whaiever, ihej zit^ed \he law^m 
this respect to the interest only yZnd left it as it stood before ip rela^ 
tion to the principal. Nor is thjs the result merely of a technical rule 
of construction. It coiiiports, I have no doubt, with the actual inten-^v 
tion of the legislature. / How. natural and easy would it have been 
for them to have said, it should not be necessary for the borrower in 
such cases to pay, or offer to pay, either principal or interest on the 
thing loaned, if they had intended to make so important and funda- 
mental a change in this branch of the law. * 

The second branch of this section declares, that no court of 
equity shall require or compel the payment or deposit of the. principal , 
sum, or any part thereof, as a condtion of granting relief to the bor^ 
rower in. any case of a usurious loan; and its construction is by 
no means free from difficulty. . . 

It has already been remarked, that there was a class of cases in 
which, from the form of the security, the holder was not obliged to re^ 
sort either to a court of law or equity to enforce them ; such as bonds 
with warrants of attorney to confess judgments and mortgages. In 
the first ease, the judgment could be entered up without suit, and in' 
the latter, the mortgages could be foreclosed under the statute. Ii\ 
cases where securities of this description were given upcfn a usurious . 
loan, the borrower, although he could prove the usury without te^ 
sorting to the oath of the lender^ had no opportunity of setting it up^ 
or availing himself >of it at law ; he was compiled to resort to a cpyrl 
of equity Jw relief ; these were the eases for which the legislature 
probably intended to provide in this clause; and there is no violation 
of general principles, nor any particular hardship or seventy upon, 
the lender, in lidding that in such cases, where n/i^ only is asked for 
without rfisGovery from the lender, it shalKbe granted without requirr 
log the payment of the money loaned. It is but abrogating a partic- 
ular rule of the court of chancery^ for the purpose of giving full 
cflfect to, and defeating any evasion of, the law for the preventipii 
of usury. This constructioin giv^ effect to the terms used by the 
legislature, and avoids the serious dj^culty and objections which eer:% 
tainly lie in the way of these broad interpretations. 

The court of chancery, therefore, can acquire jurisdiction of this 
case ofily on the ground of compelling a. discovery. Livingston v. 
Barris, 11 Wendell^ G^b. ; 

Thus stood the law until the act of 1837. 

The statutes as interpreted read: A borrower fdipg a bill merely 
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for discovery of Qsury^need&otpTiy any interest, but must pay the priDci- 
pal. A borrower filing a i)Ul for rdief 'where he had no opportunity 
of« defence at law, need not pay principal, but must pay the interest 
Under this construction the last clause pf the eighth section provided 
for a different case from the first clause ; and although I see, says Mur- 
ray Hoffman, Ass't Vice Chancellor, no reason whatever in the dis- 
tinction I have noticed, viz., in requiring payment of interest and not 
of principal,! think it existed in the statute, and must be regarded. 
The last clause of the fourth section of the act of 1837, is exactly 
the same as that of the eighth section, with the addition of the words, 
or interest. As it now stands it is wholly superfluous. The previous 
clause, especially in conjunction with the fifth section, provides for 
every case, and thoroughly effectuates the purpose of the act, without 
this last clause. 

What reason is there then for extending the present act beyond 
that of 1830, as respects judgments hostilely obtained 1 I find none 
' in the fourth section, because I find it plainly aimed at a point of ood- 
struction of a former law, and because I see no rea»)n in language or 
intention to enlarge its operation. Nor does the fifth section of the 
act extend its bearing. It refers distinctly to those bills which may 
he filed under the jH'eceding section. It gives the authority to this 
court to^declare the security void, to enjoin a prosecution thereon,, and 
to order them to be surrendered and cancelled. This pow^^r reisided 
in the court before. It exercised such power without terms, if the 
party was driven here. Meore r. M^Kay, 2 MoUoy^ 137. The seo- 
lion only carries out the principle of the act, in directirig a caiicel* 
aent in all cases without terms. But it is in s(ll case» in which with- 
in the act relief is to be given. Again, a strong argument may he 
built up, that this section does not inclu^ a hostile judgment. It re* 
enumerates bonds, notes, assurances, conveyances, contracts, securities, 
and evidences' of debts taken or received in violation of the act, and 
corresponds with the enumeration in the fifth section oS the former 
act as enumerated: Under the statute of James, it w%s held, that a 
judgment was n6t a cotitract or assurance, but was reddHum in invi- 
tu'hi:' This was applied to a judgment by confession. CrokeEliz, b8& 
Goldsborougkf 128, 182. 1 Young^s Rep. 276. In Grums v. SkrteveSy 
6 MofvroB-s Rep. 653, it vas held, that usury might be averred s^ainst 
nU private agreements, bonds, deeds, and writings; even a finie levied 
»pon the usuripus cdntract might be avoided. To the same irfpect is 
Ferm&^s cuse^ 3 CpAre, 80. ; • ' : 
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Subsequ^t authontiesin/Etigland, however, shook the applicatioti 
of this construction to judgments by confession, by permitting a mo^- 
tion to the tourt of law to vacate the judgment, and let in the de- 
fence. The course of these decisions is traced by Chancellor Kent, 
in Fanning v. Dunham^ b J. C. R. 36. He shows a similar prac- 
tice here, but concludes that the Supreme Court had adopted a differ- 
ent rule, and would not sanction such a motion. There was a subse- 
quent case in 1823 (l Cotwn, 36) in which, however, the court ^ 
granted it I d6 not find any later decisions, but in Livingston r. 
Harm, 11 Wendell^ 525, the Chief Justice speaks as if in such a 
case the party was pompelled to resort to a court of equity. But 
whatever may be the rule in a court of law, the distinction between 
a judgment by bond and warrant of attorney and one had upoa a 
trial is marked. The former constitutes part of the contract, or secu- 
rity, is given at the time, and is the " deceitful engine" for effecting 
the usury. The other is no part of the contract; muist be rendered 
after defence, or after the full opportunity for defence. It may be 
urged it is a security or evidence of debt. In a broad sense, a judg-: 
ment is such ; but the phrase of the section requires that it has-been 
taken &r reteivedy in violation of the act. This implies a transfer 
and acceptance, and it confirms the views! have taken, that the stat- 
nte comprehends every thing which by a union of the wills of both ^ 
parties is had or required, and comprises nothing more. A hostile 
judgment is not obtained by mutual consent. 

The third" section of the act may be resorted to. It corresponds 
exactly with the sixth section of the Revised Statutes, except that the 
defendant iuay be compelled to answer on oath, whether the bfliiis^ 
for discovery or relief. In the foroier it was limited to a bill of dis-, 
covery, the forfeiture being only the interest. But the section cannot 
enlarge the jurisdiction of the <^urt. On the contrary, it? is restricted • 
to cases in which, by the fair construction of the whole act, bills may 
be filed. 

What then is the doctrine of the court ? In general, that which 
applies to every other case of its interference with a judgrfaent. There 
must have bejen fraud or accident, or improper conduct of the oppo* 
site party — ^that the applicant was ignorant of the defence at the 
time, or that it could not have beeft secured at the trial. Foster v. 
Wood, 6 John. C. JR. 90. In cases directly in point, that is, on hi$ 
Jiled by d^endant in ajtidgment at law to obtain relief in equity, from 
such judgmenty they either shoviP the entife rejection of the suit in 
diis court, 07 ^ adcptisaoo only oatfafe ground of paying the amount 
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legally due. And when the bill is entertained, even upon this condi- 
tiof)> there itfust be some strong extraneous equity to induce the coart 
to relieve upon it. 6 PcAgt^ 250. 7 Paige, 161. 3 Harris ^ John- 
son, 658. From Topping v. Van Petty Hoffmanns R, 525. 

Vice Chancellor Whittlesey says, (in Post v. Boardman, 1 Clarkj 
334,) if the complainants have been negligent in not calling upon the 
plaintiff at law, in the trial at law, when his testimony would have 
proved his defence at law, I shall not aid them in avoiding the conse- 
' quences of that negligence by sustaining this bill, {which was to be 
relieved from the operation of the judgment^) even though they were 
surprised by the declining^ of Silas Boardman to testify. But if the 
plaintiff at law could not have proved the usurious transaction, if 
called upon, the surprise induced by the position in which Silas Board- 
aian placed himself, would justify resort to this court. The defect in 
the bill is, that it does not allege that John Boardman, if called upon 
to testify under the act of 1837, could not prove the defence ; in other 
words, the bill renders no sufficient excuse for not taking advantage 
of the means which the act of 1837 put in the power of the complain* 
ant to have the whole question fully tried at law. If it could have 
been fullv tried there, it cannot be heard here. The facts of the case 
may however authorize the complainants to add such an allegation to 
their bill. 

It seems the word " borrower" in the statute is to be strictly con- 
strued. 

A purchaser of premises incumbered by a usurious mortgage, can- 
not file a bill in equity, either for discovery or relief to set aside the 
mortgage as usurious, without offering to . pay the amount actually 
loaned and secured by the mortgage with interest. 

The fourth section of the act of 1837 is almost word for word like 
the eighth section of the statute of 1830. The fourth section of the 
btter, like the eighth section of the former, only mentions the '" bor- 
rower," and there is really only this difference so far as this question is 
concerned, that under the hitter act the '' borrower" can file a bill for 
a discovery of usury, without paying either principal or interest ; ^nd 
under the former act he could not, by judicial construction, file such 
abill fpr ducotr^r^, without paying the principal. In this feature, the 
law of 1837 has legislated away the authority of the case of Living- 
iftm V. i/idrm, as . to that particular point. The complainant can 
derive no more aid from the third section of the act of 1837, than he 
'6Quld from thesi^ftb section of the Revised Statutes before referred to. 
Uglier bpth, and indeed all our ui^iry laws^ the usuriocm. offe^d^r is 
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bound to answer on oath a Mil in chancery ; hut under neUher, niPore 
than under our former laws, are the terms upon which he shall he 
compelled to answer, or relief granted, prescribed: — ., 

The fourth section of the act of 1837 is substantially the saitie.as 
the sixth section of the Revised Statutes, and both have substantially 
the provisions of our law, under which the court of chancery h?v« 
adopted their rule* Neither will the fifth section of the act of 1837 
give any more aid to the complainant. That section only prescribes 
the duties of the court of chancery after the usury is proved or ad- 
mitted. It directs what the final decree 9ball be, but not the ternif: 
m^hich may be prescribed, to enable the complainant to institute his 
proceedings. . 

The act, therefore, if applicable to this case, will not aid. the com- 
plainant in this aspect of the case, and so far as the question of usury, 
is concerned, it must be held that the hill cannot be maintained, unless 
the complainant brings into court, or pays, or offers to pay, the amount 
actually loaned. The complainant is no more a borrower under the 
law of 1837i than under the Revised Statutes, and that' law no more 
aids him than would the Revised Statutes. Cole y. Savage ef al^ 
Clanc's Rep. i^O'-h 

A court of equity is bound by the statute of usury, and although 
upon the bill of the borrower, aid will be extended upon the terms of 
his paying the sum Ifnt, with lawful interest, yet the lender can havis 
no relief whatever, and his bill to foreclose a usurious mortgage >vUl 
be dismissed. 2Dev. Eq.7b, ' 

A court of equity never assists a creditor who has been guilty of 
usury, and where, according to the bill, usurious interest was incorpo- 
rated in a note by the fraudulent contrivance of the debtor, for the 
purpose of taking advantage of it, relief was refused. 1 Dev. SfBa^ 
Eq.bO: 

A contract tainted with usury is denounced by th€ law of the land 
as corrupt and utterly void, and every court mqst treat it as holding 
the character which the legislature has stamped upon it. It is^regarded 
as an oppression practised upon the borrower. A court of equity, 
therefore, cannot be invoked to aid such a contract in whole or in 
part, or to redress the oppressor, because the meditated injury has, hj 
the artifice of the intended victim, been made to recoil upgn himself. 
Oppression cannot demand help, even against fraud. The court is mot 
at liberty to array its. imagined wisdom against the legislative will, of 
to defeat public policy by a recourse to the code of honour and mp- 
t^iiiy. Per Gastw^f CliaMeUor. , 
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CHAPTER V. 



OF THE PUNISHMENT OF USURY. 



Whether or no an indictmeat lies at common law for the offence 
of usary» is a question upon which the English books do not rightly 
agree. No indictment, as far as appears from the reports, has been 
prosecuted since the seventh year of the reign of Queen Anne. The 
Queen v. Dg. 11 Mod. 174. And as that occurred^ five years befoie 
.the passage of the statute now in force, and was then quashed as bad, 
it is hardly to be expected that the courts will ever again be called 
upon to speak as to the validity of an indictment for usury. Comyn, 

It will be seen that the statutes of several of the United States 
contain a provision for punishing the usurer by indictment, but such 
provisions remain for the, most part a mere dead letter, no action 
being taken upon them. 



" OF AN ACTION QUI TAM FOR USURY UNDER THE STATUtE OF ANNE. 

# 

[fVom Com]m'9 Work on Usmy.] ■ . • 'v. 

- . * 

SECTION I. 
Of the accruing of the action. 

By the statute of Annc^, the lender, in case he takes, more than & 
per cent., forfeits the treble value of the monies, wares, merchandizes, 
and other things, lent, bargained, exchanged, or shifted, half to the 
king, and half to the prosecutor, which penalty is to be ;sued for in 
the county where the ofience is committed, and not elsewhere, by 
action of debt, loiW, plaint, or information, in which no essoign, wager 
of law, or protection, shall be allowed. 
. ;Thi)5 action, like other penal actions, must be brought within a 
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» ■ ; -^ , ■ ... 

year after the offence is consumm»tBd;^ and therefore jt is £thya5i 
material to consider when the consummation of the offence takes place, 
so as to charge the usurer in.proper time.^ . 

According to the earjier cases, the very making of the usurious 
contract, subjected the lender to the penalties of the statutes, although 
he never received one farthing;^ and in Hedgeborrdw v. Rosendeny* 
(which was a case on a gaming security,) it was said, that if one 
contracts for, more interest than the statute sMows^iffhe creditor', 
request it^ though he never does request it, yet it is within the statute 
of usury. 

But the rule laid down by these cases is unsupported by other de^ . 
cisions ; and though it is said in Mallory v. Bird^ that if one contracted 
to have je20 upon the loan of J£100, if he took nothing of the ^£20, 
he should not be punishable by the statute ; but-if he took any thing, 
if but one shilling, this was an affirmance of the contract, and made 
him liable for the whole. The rigour of. this doctrine is considerably 
softened by an interpretation of Mr. Justice Aston, thatby one shilling is 
meant one ishilling beyond the legal interest.^ And the learned jijdge*s.^ 
interpretation is strongly confirmed by an early case, in which it is said^,^ 
that if A borrow of B JB80, and be bound in an obligation to p^y him 
JB90 at the end of the year; yet, if he take but J£80, although the 
obligation be void, this would not be usury to make a treble forfeiture.^ 

But where a premium is paid for the loan, which coupled with the 
interest, exceeds the legal rate, the action does not accrue till the 

interest is received. 

As, where a sum of moaey was lent upoit an agreement to pay 
legal interest and a premium over and above was paid at the time of 
the money's being advanced^ such premium in itself not exceeding th^ 
legalinteresti the question was, whether the penalty Was incurred at 
the time of the receipt of the premium, or v^rhether it did not accrue 

* By the Stat. 31 Eliz. c. 5, s. 5, the common informer is limited, lo a 
year after the ofl'ence is committed ; and if no suit is so brought,' then the king 
may sue any time within two years after the end of ^e first yeair. Atod 
after the first year, wtienthe suit is lapsed to* the crown, the Court of King's 
Bench will not grant a qui tarn information^ Rex i?. Hendricks, Str. ReOr 
1234. . 

* Lloyd, gwi tam v, Williams, Bl. Rep. 793. Same case, 3 Wils. 250. 

' Whinton, qui tam v. Marine, E>yer, 95, 6. . ^ 

*lVentr.254. « CiHed Croi Eliz. 20. 

* Stated by Mr. Ju^ce Buller, in Fisher t?. Beasley, Pougl. 362. 

^' Brown V. Fuiabye, 4 Leon. 43. y And $ee Martin Van Henbeck'a caso^ 
2Le3n. 38. ' . 
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until (he interest was paid. The sum I^nt was XlOO; thepreraian 
£2 2s. ; and at the end of six months^ when the principal was repaid, 
£2 lOs. was also paid for interest ; the action not having been com- 
menced till above a year after the payment of the premium, but 
within a year from the payment of the interest Lord Mansfield, at 
the trial, nonsuited the plaintiff, upon the ground that the penalty was 
incurred upon the payment of the premium ; and that the action, not 
having been commenced within a year from that time, was now barred 
But afterwards, upon a motion for setting aside the nonsuit, the whole 
court were of opinion that the penalty did not accrue tilt the receipt of 
theirUerestf and consequently that the plaintiff was in time with his 
action. * 

So where A had borrowed JC600 of B, paying him ten guineas 
premium; and at the end of the half year, A paid JC 15 for interest; 
it was urged, that till the whole year was expired there was a locus 
.panUentuBy and that the premium being entire, and received for a year, 
it could not be apportioned and tacked to tl.e half year's interest 
But the court overruled the objection, and held that the usury was 
complete at t\ie payment of the half year's interest.* 

Bat where A lent B <£500, paying immediately a premium of JBdO, 
and paying interest on the .£500 at the rate of J£5 pet cent, for five 
years, at the end of which time a qui tarn action was brought, the 
Court of Common Pleas held that the loan could only be taken as a 
loan of J6450, because JC50 had been returned at the time of the loan; 
and that, as the interest received at that rate, as on i£500 for the last 
year, was usurious, the action was not barred by lapse of time.' 

Though the usury is complete as soon as the lender has received 
the interest in money or money's worth, yet the mere taking of a 
promissory note for payment of the sum lent, with usurious interest, 
does not complete the usury, unless the bill be paid ; for, until it be 
paid, the lender has received nothing.* 

So where raofney is lent by a check, it is not a loan within the 
statute till the check is cashed.^ 

And although it be not punishcMe to make an usurious contract, if 
such usurious contract be not carried into effect, yet it is said by Baron 

* 

* Fisher, qui tarn v. Beasley, Doug. 235. . 

* Wade quitdm v, Wilson, 1 East's Rep. 195. 

* Scurry qui tam v. Freeman, 2 Bos. and Pul. 381. 

* Maddock qui tam v, Hammett, 7 Term Rep. 184. 

« Brooke qui tam v. Middleton, 1 Camp. 445. And eee Borrodaile qm 
tam V, Middleton, 2^ Camp. 53. 
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Gent, in Sir Wollaston Dixie's case, that if A lend B j6 100 without 
any contract for interest, and afterwards, at the end of the year, B gives 
bim J£20 for the loan thereof, the same is within the statute ; for his 
acceptance makes the offence without any bargain or contract.' For 
tbe ^atute refers as well to past as to future forbearance*^ 

The difference of the effect of the statute in the avoiding of the 
contract, and the accruing of the penalty, is therefore manifest. As, 
soon as an usurious contract is made, it is ipso facto ab initio void« 
But the penalty does not arise upon the making of the contract That 
is only incurred by the execution of the contract ; Or by the receipt of 
excessive interest without any previous usurious agreement/ 

The time for bringing the action being settled, the next question is, 
as to the proceedmgs in the action. These I shall consider in their 
proper course. 



SECTION IL 
Of the process and pleadings in a penal action for usury. 

A qrd tdm action on the statute of usury, to receive treble the value 
of the sum forborne, can only be brought in the Superior Courts at 
Westnuinster. 

Therefore, where such an action was prosecuted in the Court of Ely, 
a writ of etror was brought.* 

' 1 Leon. 96. And see Anon. 1 Ventr. 33 ; and Rex v: Walter, 1 Sid. 
421. 

* Rex V. Rant, Trin. 16 Car. B. R, cited Vm. Abr. Us. (1.) 

' Mr. Sergeant Hawkins, referring to some of the cases, concludes, that ' 
if there be no contract, and the interest is only paid beforehand for conveni- 
ence sake, without any corrupt inteoiion, it will not incur the penalty. 
Hawk. P. C. c 82, s. 14. But quere, whether this is not carrying the notion 
of a want of a corrupt intention' to too great a length? The parties .who 
enter into a contract not usurious in its terms, will not, as we have before 
0een, be prejudiced by a mere mistake in expressing the contract. Yet if 
they agree to do a thing which they believe to be legal, but which turns out 
to be usurious, this cannot be called a mistake, but is an ignorance of law, 
which affords them no excuse. The question must always be. Has the 
lender taken more than ^ve per cent, 7 . If he has, it wi^be an unavailing 
apology to say, that he did it for conoenience? sake. All usury is committed 
for convenience' sake. 

* Grardner v. Morefield, 1 Keb. 554, pi. 67; which cites Gregory's case 
and Barrington v, Kine, 1 Cro. This lai^t refbrence is incorrect, as no such, 
case is to be found in Croke. A&d see Anon. Hardr. 420. 

9 
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The borrower of the money is as capable of siiing foT the penalties 
as a stranger ;•— but, it seems, that previously to the commencement of 
the. suit, he must repay, or at least tender, all the money borrowed.' 

And in commencing the action, it is no variance or irregularity if 
the plaintiff sues out the writ in his own name, and afterwards declares 
qui tain; for by this his demand is rather narrowed than, enlarged.* 

The action is local by the express words of the statute of Anne, 
and must be brought in the county where the offence was committed.^ 

And in Sir Wollaston Dixie's case,* it was said that the informal 
tion® need not show the place where the contract was made, but that 
it should show, where the taking was ; for the receipt is what is punish- 
^abte by the statute, and not the contract : and it shall be tried where 
the taking was. 

And in debt on bond made at S, the defendant pleaded a corrupt 
contract made at B ; and on issue joined, and the venue awarded from 
B,it was moved that it should be by a jury from both places f but, by 
the court, the venue is well awarded.® 

So where a draft was given with usurious interest, and a receipt 
taken for it in the county of A, and the draft was afterwards ex- 
changed for money in the county of B; the usury being committed in 
B, it was holden that the venue must be laid there/ 

An information upon the statute of usury, for an usurious mortgage, 
charged the defendant, that be had taken more thaii lawful interest for 
the forbearance of one year ; and that this, taking was out of the issues, 
rents, and profits, which he received in Middlesex, of lands in Glamor- 
ganshire, that had been mortgaged to him. Manwood said, the taking 
of the issues ought to have been laid where the land was.® 

But in a case of much later date, where an usurious contract was 
entered into by deed executed in London, appointing A, the lender, to 
be the receiver of B the borrower's rents in Middlesex, with a pre- 
tended salary j and A accordingly received the rents in Middlesex, but 
settled the balance with B in London ; the Court held that' the venns 

' Fitzroy v. Gwillim, 1 Term Rep. 153. 

^ Lloyd qui tarn v. Williams, 2^ Bl. Rep. 722. Same case, 3 Wile. 141. 

^ And see Stat. 21 Jac. 1, c. 4. 

• 1 Leon. 97, pi. 125. Toptcliff qui tarn v. Waller, Dyer, 346, b. pi. 9. 
Same case, 1 And 48, pi. 122. 

• The statute%y ^^ information^^ means an information gwi torn. 1 Bar* 
■ nard, 209. 

• Sfemton t>. Barton, 2 Bulstr. 34. 

^ Scurry .gui ^am v. Freeman, 2 Bos. and Pul. 381. 
. • Owen Morgan's case, 3 Leon, 238, pi. 327; 
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was well laid in London, for the offence did not appear to be com- 
plete till the account was settled.* 

And if the foundation of the action arises in two counties, the vmm 
may be laid in either.* , 

In framing the declaration in an action on the statute of usury, 
several things are to be considered, which are material to the validity 
of the pleadings ; and any misstatement of which will prevenjt the 
plaintiff's recovering. 

These are, 

1. The ^ime of the contract or loan. 

2. The animus quo of the person forbearing. 

3. The person to whom the debt was forborne. 

4. The substance of the contract and forbearing. 

5. Tbe taking of the excess of interest. 

6. The formal conclusion. 



1. The time of the contract or loan. 

The time of the contract or lending must be stated to be subsequent 
to the passing of the statute; viz., after the 29th day of September; 
1714 ; but if this appear by the terms of the contract or instrument 
itself, it is sufficient without a formal allegation.^ 

The day of the loan must be exactly stated, and a nonsuit will be 
the consequence of a variance in this respect. 

Thus where the plaintiff declared, that upon a corrupt contract 
made on the 21st day of December, 1774, the defendant received 

X6 Sis. upon the loan of £ , for giving day of payment to the 

23d of December y 1776; and it was proved that the corrupt con- 
tract was made on the 23d ofDecembery 1774, for two years; the 
variance was held to be fatal.* 

So where the corrupt agreement was stated to have been on the 
26th of March, 1801, and it appeared that the money was not ad- 
vanced till the 27th, the plaintiff was nonsuited on this variance.^ 



* Scott qui tarn v. Brest, 2 Term Rep. 238. . 

* Ibid., and Bulwer's case, 7 Co. Rep. 57. And see, upon this point, 
Jennings v. Hunkin, 2 Lev. 122 ; and Addeiiy t?. Wise, 2 Lev. 164 : together 
with the cases cited there. 

* Baynham t?. Matthews, Fitzgib. 130. . 

* Carlisle qui tarn u Trears, Cpwp. 671. 

' Harris qui tarn v.. Hudson, 4 Esp. N. P. C. 152. 



«. 
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And where the loan was stated to have been on the 20di of April, 
and it was proved that the money was If nt by check sent by letter on 
the 20th, bt^ not received till the 21st. Lord EUenbojroQgh, Chief 
Justice, held this a fatal variance.* 

- So where the loan was stated to be on ^Ae 2lst of Jlfpril^ and in 
proof it appeared, that on that day the borrower received from the 
defendant, as part of the sum lent, a check which was void for want 
of a stamp; and that the same day^he paid this into the banker's, 
who immediately gave him credit for the amount, but that his banker 
4id not receive payment of it till the 22nd. Lord Ellenborough, 
Chief Justice, considering the check as a nullity, thought that there 
was no lending till the 22nd, when the money was absolutely received, 
and therefore his lordship nonsuited the plaintiff.' 

Goulton owed Flintoft j£600 on bond, and Flintoft was indebted 
io the defendant (Wilson) in JC 1,200, on a promissory note. Flintoft, 
faemg unable to pay the defendant more than half of his debt, on 
aecQunt of the default of Goulton, it was agreed between the respec- 
tive parties on the 4th of April, 1798, that the defendant should 
accept Goulton and one Yates, by way ef surety for him, as defend- 
ant's debtors, for the remaining <£600, instead of Flintoft ; the defend- 
ant saying, however, that he would only lend Goulton the money for 
one year, which, was agreed to. Accordingly, Goulton and Yates 
jgave their promissory note of that date, by which they jointly and 
severally promised to pay to the defendant, or order, ^600, on demand 
for value received, with interest afler the rate of £h per cent, per 
annum, and the defendant at the same time received from Goulton a 
premium of ten guineas. Flintoft, however, having omitted to bring 
Gouhon's bond with him, it was agreed that the old securities should 
S)e the next day delivered and cancelled, which was accordingly done. 
The declaration laid it as a loan of money from the defendant to Goulton 
xWiihe Oh of AprUy 1798. It was objected that there was no loan of 
^money, none having been received by Goulton ; and that the making 
'himself the debtor, instead of Flintoft, and giving his own note for the 
money, did not constitute a loan, though it might have been laid as a 
•corrupt contract ; or if it did constitute a loan, it was not such to 
Goulton alone, but to him and Yates jointly. It was also objected, 
that the loan was improperly stated to be on the 4^ ofAprU^ for 

that the agreement did not take effect till the bond given by Goulton 

- ■ ' • 

* Brooks qui tam v, Middleton, 1 Camp. 445. 
« BorWdaile^tti torn 17. Middleton, 2 Camp. 63. 
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to Flintoft was cancelled. The Court overruled all the objections, 
and held the transaction to be rightly described.^ 

2. The animus quo. ' / 

It has already been said, that a mere mistake will not make the 
lender liable a$ for usury; and, therefore, in order to charge him, it 
must be expressly stated, that the takidg of excessive interest was 
"per corruptam accommodaiionem/^^ or "gwod corrupte agreatum 

But where the declaration stated, that the defendant, corruptiviy 
lent jC40, &c.,.and also, that he lent <£20, without saying corruptiviy 
it was, nevertheless, held, that the judgment should be given for that 
part which was good.* , 

So whete the defendant was indicted for usury, without. saying 
quod corruptd agreaiumjfuUy the indictment was quashed.^ 

But it is otherwise in a verdict^ which is the finding of lay gents*' 

■ " » , . 

3. The person to whom the debt was forborne. 

It is also necessary to state with precision the person to whom 
the forbearan(^e was given. For in an information for usury, where 
the contract was laid to be with persons unknowriy it was holden ill.' 

Yet it seems, that though it be not specially averred that tb^ 
forbearance was to A, if it appear to have been so with certainty, it 
will be sufficient^ 

If more than legal interest be taken by the defendant, on a note 
given to A by B, as a collateral security for money lent to C, and 
endorsed by A to the defendant, such usury is well described to be^for 
the forbearance of money lent by the defendant to B.* 

' Wade qui tarn t. Wilson, 1 East Rep. 195. 

* Doctor Foster's case, 11 Co. Rep. 58. Doctr. Plac. 332. Emmet v. 
Fuiwood, 1 Anders. 49, pi. 123. 

* Per Croke J. in Roberts v. Tremoile, 2 Rol. Rep. 48. And eee Higgins 
V, Mervin, cited Cro. Jac. 608. ^ 

* Woody's case, Cro. Jac. 104. 

' Rex V, Gart, or Garth, 1 Keb. 629. Vide Farrell r. Shaw, 2 Keb. 525, 
and Symonds v. Cockerill, Noy, 151. 

* Per Croke J. in Roberts u. Tremoile, 2 Rol. Rep. 48. 

* Nasie's ccuse, Noy's Rep. 143. 

' Marshall v. Buckenshaw, 1 New. Rep. 172. 

* Manners qui tarn v, Portan, 3 Bos. and Pul. 343, and Wade (fid tarn v. 

wawn. 
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So, if a person discounts a bill of exchange, and pays for it the 
amount of the contents, deducting only legal interest, and on a subse- 
qtient day receives usurious interest, under pretence of guarante^g 
the acceptor, the sum first paid may be laid as forborne to the person 
who first received the money on endorsing it to the discounter ; even 
supposing that that person, if sued on the bill, might recover over 
against the discounter as guarantee.^ 



.4. The substance of the contract qfforbearing. 

It is sufficient in setting out the contract, to describe the corrupt 
bargain generally, because matters of this kind ar^ supposed to be 
privily transacted, and the action or information may be brought by a 
stranger, who cannot have the same means of knowledge as the 
parties themselves.* There are, however, three points upon which 
the greatest accuracy is requisite, because the judgment depends upon 
. them.^ These are the sum forborne, the time for which It is forborne, 
and the excess of interest taken. 

[n the case of Lee v. Cass, just cited, the Court held that the sum 
first paid might be stated as the sum forborne ; and Sir James Mans- 
field, Chief Justice, added, that in such case it was usual to declare 
upon the transaction in both ways, as well on the sum contained in 
the bill, as on the same sum diminished by the discount; but that either 
way would suffice.* 

And it has been said, that it must be shown who forbore the 
money ,^ as well as whose money it was that was forborne.* ^ 

In one case where there was a contract for a loan ^f money y a 
specific sum was stated to have been lent ; but it appeared in evidence 
that the loan had not all been in money, but that to make up part of 
the sura, gold of a koown value had been taken as cash. Upon its 
being objected that this was a variance, the Court held that the con- 
tract was proved as laid, because it was not originally a contract for 
the delivery of goods, but for a loan of money. The contract 'was for 
the loan of money, and it was only in the execution of the contract, 



' Lee g%i tarn v. Cass, 1 Taunt 511. 

* Bedo t?. Sanderson, Cro. Jac. 440, and 1 Hawk. PL Cor. c. 82, s. 24. 
3 Rex V. Gilham, j6 Term Rep. 265. 

* 1 Taunt 516. ^ Kenn'scase, Dyer, 367, b. 

* P^r Manwoodj Gh. B. in Sir WoUaston Dixie's case, 1 Leon. 97. . 
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that a particular commodity was made to stand in the place of the. 
thing which constituted the value/ 

The time qfjvrbearance^ must be stated with accuracy, as well as 
the time of the loan. 

The defendants, on the 30th of April, 1810, discounted for B a 
post-dated bill, hearing date the 16th of May, 1810, and gave in 
lieu thereof, a bill which had then seven days to run, and which con- 
sequently would become due on the 7th of May ; for this the defendant 
made no rebate ; this was laid in the declaration to be a loan of the 
amount of the first bill, from the 7th of May till the 16th, and the 
Cojurt thought it rightly laid.' 

The excess of interest must also be correctly set out ; for to show 
that more than legal interest was taken will not suffice, unless th^ 
exact amount be stated.* 



5, The taking of the excess of interest 

The declaration must state that the corrupt agreement was fol- 
lowed »p by a loan, and the actual receipt of excessive interest.^ 



6. The concltcsion, ' ' 

The declaration must end with the formal averment, con^ra.ybf- 
tnam stdtvtL It is, however, unnecessary to aver, the particiilar 
statute.^ And no damage must be stated ; because, until the infornir-^ 
€r's commencing the action, no interest attaches to him, and the debt 
only arises upon the judgment'' 



* Barbe qui tarn v. Parker, 1 Hen. Bl. 283. 

* It is said in Sir Wollaston Dixie's case, that where there is a loan fot 
twelve months, this shall be intended of calendar, and not lunar months. 1 
Leon. 96. See also Catesby t?. Bishop, of Peterborough, Cro. Jac. 141, same 
case. Yelv. 100. ButseeTullet.t?. Linfield, Burr. 1455. 

' Hutchinson qui tarn v. Piper, 4 Taunt. 810. ' . 

. * Martin Van Henbeck's case, 2 Leon. 39, pi. 52. ^ 

^ Rex V. Upton, Str. 816. 

* ToptclifT qui tarn v. Waller, Dyer, 346, b. Same case, 1 And. 48, 
pi. 123. > 

^ Frederick v. Lookup qai tarn in error, Burr. 2018. Cuming v. SiWy, 
Burr. 2489. As to pleading to an information, see Paramore v. Robin- 
eon, cilci Cro. Jaci 544. . * 
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SECTION III. 

> • 

Of amendment in a penal action/or usury, 

. While all is in paper, an amendmient may be made at eooamon 
law, as well in penal as in civil actions; but the permissioo to 
amend is entirely in the discretion of the court. 

In a declaration in a qui tarn action for usury, the court panted 
leave to ameiid by altering the date of the note, all being in paper.' 

So the Court of King's Bench amended a misnomer of the de- 
fendant's christian name in a penal action.* 

So after the record had been made up, and carried down to trial, 
and withdrawn by the plaintiff, the court granted leave to amend as 
to the sum lent.* 

And in another case, after the record was withdrawn, the defend- 
ant had leave to ^mend by altering the venue.* 

And the court will grant leave to amend, even after the time lim- 
ited for bringing a new action has expired, provided the plaintiff has 
not been guilty of any unnecessary delay in prosecuting bis suit, and 
the amendment does not introduce any new substantive cause of 
iction.* 

But the amendment in the declaration will not be permitted where 
there has been any delay on the part of the plaintiff, even though the 
pleadings are still in paper." 

As where the action has been depending four years.^ 

Neither will the court, in a penal action,^ alter the term of which 
the declaration is entitled to a previous term, in order to bring it 
within the time limited for the action.* 

Nor is there any instance in which the court has given leare to 
amend, as to the parties to the suity in a penal action^ after de- 
murrer^ 

/ ' Bonfield qui tarn v. Milner, Burr. 1098. 

* Mertaer v. Hurst, B. R. Hili, 1815, cited 1 Marsh. Rep. 430. 
^ Maee qui tarn v. Lovett, Burr. 2833. 

< Tailleyr qui tarn v. Cocke, B. R. Tr. 1782> cited 6 Terra Rep. 173: 

* Cross V, Kaye, 6 Term Rep. 543^ Maddock qui tarn v. Hammetl, 7 
Term Rep. 55. ' 

' Ranking qui tarn v. Marsh, 8 Term Rep. 30. Steel qui torn v. Sow- 
erby, 6 Term Rep. 171. 

^ GoS qui tarn v, Popplewell, 2 Term Rep. 707. 

* Woodruff ,1?. Williams, iMarsh. Rep. 419.,' 

* Per BuUer, J. in Evans 1?. Stevens, 4 Term Rep. 228. . 
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But the couft wOI amend the verdict by the judges' notes, if the 
jury, by mistaking the date of the instrument, creaie a variance fcnr 
which the evidence affords no foundation;^ but not if any evidence 
has been given, by which it was competent for the jury to find as 
thqr may have done.^ 

V 

SECTION IV. 
Of compounding and settling a penal adiqnfor usury. 

The prosecutor may, if the defendant consent, compound the ac- 
tion on the statute 1& Eliz. c. 5; but such composition must be with 
the leave of the court, otherwise it is penal.' But the court. will in 
general grant this leave, even after verdict^ 

And where a rule has been obtained by the defendant for staying 
the proceedings on payment of part of the penalties, the court will 
grant an attachment against him for non-payment.'^ 

The attorney general may enter a nolle prosequi on behalf of 
the crown; but he cannot enter it, except for the king's part of the 
penalty/ 

SECTION V. 
Of the evidence in a qui tarn actum. 

Supposing the action be not compounded, but regularly proceeded' 
in, the next question will be^ as to the evidence : Who will be a com** 
petent witness; and what will be sufficient proof to charge the de» 
fendant? 

Where an action qm tarn is brought by a stranger, the borro^srer 
will be a competent witness to prove the usury, after the repayment 
tf thejnoneyJ And therefore to let in the borrower's evidence, it 
will be necessary to show that the money has been repaid* 

In one case,^ Chief Justice Lee refused to let the borrower hiior 

* Manners qui torn v* Postan, 3 Bos. db PuL 343. 
•Ibid. 345. 

' Bland v. FeathertstoUe, Barnes, 118, 3d edit. 

* Mau^iam qui tarn t. Walker, 5 Term Rep. 98. 

* Hart qui tarn v. Draper, 2 Marsh. 358 ; and King v. Clifton, 5 Ter^i 
Rep. 257. 

* Stretonv. Taylor, Cro. Eliz. 138. 
' Lon^i's case, 1 Ventr. 191. 

' Shank ^t iam v. Payne^ Sir. 633; 
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self prove the repayment; conceiving that, uhtO tl^e moiiey was 
shown to have been repaid, he could be no witness at all. But since 
that case, the Court of King's Bench have held that the borrower is 
a competent witness to prove both the usurious contract and the re- 
payment of the money, because they considered that the repayment 
itself established his competency and credits ^ And this decision has 
since been revised and confirmed in a case where an action had been 
brought to recover .the penalties of the statute upon* a loan and for- 
bearance to one Bromer, who was called as a witness to prove the 
transaction. In addition to his being the borrower, it appeared that he 
was an uncertificated bankrupt y and although the sums laid in the 
declaration had been paid with the lawful interest, still he was largely 
indebted to the defendants on a running account for different loans, in 
which the sums declared on were included. Lord Kenyon suffered 
him to be a witness, thinking that the objectioii went to his credit, 
and not to his competency.* And this opinion he afterwards confirm- 
ed on a motion for a new trial, the rest of the court concurring.® 

So that,, in addition to its being established that the borrower may 
prove the whole case, it seems that not even his being indebted to 
the defendants on a general balance will affect his competency, pro- 
vided the particular sums in question have been paid. 

But in an action on the statute against the assignee of a bank- 
rupt, for taking usurious interest on a loan of money to the bankrupt 
before his bankruptcy, the bankrupt is not a competent witness to 
prove the offence, if he has not obtained his certificate, or r^aid the 
money ; notwithstanding he is willing to give a release to his assignees 
of the benefit which may arise from the discharge of this debt in 
particular, and all claim to allowance or surplus in general ; and 
notwithstanding the assignee has proved his demand for the. money 
lent under the commission.^ 

As to what will be evidence against the defendant ;— -in an action 
for usury, in discounting a bill, where it was proved that one Brown 
demanded payment of the acceptor, and commenced an action against 
him in order to compel payment ; in consequence of which a person 
on behalf of the acceptor, paid to Brown the amount of the bill, and 
the costs of the suit, on producing the bill, for which Brown gave a 

* Abraham qui tarn v, Bmm ; Burr. 2251 ; and see Parris's case, 1 Vent 
49. 

. * Smith gt«t tarn v. Prager, 2 Esp. N. P. C. 486. ' . 

^ 7 Term Rep. 60 ; and see Bent v. Baker, 3 Term Rep. 27. 

* Masters §W4 iam i>. Drayton, ^ Term Rep. 496. 



OF AN ICTlO^f QUI TAM FOR USOEY. * 139 

receipt as the attorney for the defendant ; and no acjcount was given 
how Brown came by the bill : it was holden that there was sufficient 
evidence to be left to a jury, that Brown acted as tbe drfendant's 
agenty and consequently that the defendant had received usurious in- 
terest.* . 

As to the evidence ybrth^ defendant, it has been held, that where 
it had been proved that the defendant had taken from one Ubank 
jG50, for the loan of <£lOOO for six months, it was not competent for 
the defendant to give in evidence an account in the handwriting o^ 
Ubank, wherein he admitted part of this jS60 to have been paid on 
the balance of an old account.^ j 

SECTION VL 

Of the consequences of the trial ofapenai action for u&ury. 

{ If an .information be brought against too, and only one be found 
guilty, there can be no judgment in this case.' 

And usury shall not be intended, unless the jury find it ex- 
pressly.* ^ [s' 

But if^ upon nil debet pleaded, the jury find an usurious receipt, 
and do not find any loan, a new' t^ewzre shall be awarded, and ndt a 
new nisi prius,^ '■.•>., 

.If the prosecutor be nonsuited, this shall not prejudice the 
crown.® 

And it is said, in Salked,that one in execution for usury cannot b,e 
bailed, though there be an error on the record, and though it was for- 
merly the custom to bail in such a case ; but that it is otherwise on 
2in audita ijuerelaJ 

In an action qui tarn for taking excessive usury, the declaration 
stated the taking to have been in pursuance of a loan of #i200j by 
means of a promissory note, and the evidence was of a loan of $200, 
and the interest thereon for more than six months. ife/d,'that this 
was a material variance. ' An amendment will not be allowed in am 
action qui tarn to recover the penalty for an offence which at the 

* Owen qmtam t?. Barrow, 1 New. Rep. 101. 

' Maugham qui tam v. Walker. Peake, N. P. C. 163. 

* Page's case, Lane, 19. Vaux ». Austin, Lane, 59. 

* Webb -r. Worfield, Bridg. 112. 

' Loveciay's, case, 8 Co. Rep. 130. ■■■■-, 

* Stretton v. Taylor, Cro. Eiiz. 138. . . - \ 
^ 3 Salk. 58, pi. 18. • 
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time of making the motipn is barred by the statute of Iimitatioiis. 
Drake r. Watson^ 4 Day^ 37. 

In an action qui tarn for usury, the plaintiff alleged a loan by 
the defendant to A for sixty*three days, and produced in evidence a 
note executed by A and B jointly and severally, payable to the de- 
fendant in sixty days : held to be a fatal variance. WUtnot v. Jlfun- 
ner, 4 Day, 1 14 

A conveyed to B land of die value of $1600, for the considera- 
tion of $300 ; B at the time agreeing to reconvey it upon paymoit of 
$522 97 at two instalments, the last within three years from the date 
of the contract ; no part of the $522 97 were paid. It was held 
that B was not liable to a qui tarn action for taking usurious interest 
JTiompsim v. Moses , 7 Mass. 361. 

A receives B's notci, payable at a day certain, and delivers him 
the amount secured by the note, dieducting interest for the time the 
note had to run, at the rate of two per cent, per month on the $400. 
In an action by A on the note, the defenc^ant had judgment on the 
ground that the contract sued was usurious. In an action for the pen- 
ahy by the statute, it was holden that A was not liable. Simpsm 
qui tarn v. Warren, 15 Mass. 460. 

The act against usury, after fixing a penalty of three times the 
vsurious loan, to be recovered by action of debt, limits the commence- 
ment of the action to six months after the offence committed. De- 
fendant lent $lOO on usurious interest, and received various, sums on 
account of the loan, more than six months before action brought, 
and the balance of principal and usurious interest within six months. 
Held, that the plaintiff was entitled to recover three times the amount 
of the sum originally loaned. Stewart v. Fowler, Harper's K 403. 
. ^ A,, being in want of money, applied to B, and it was agreed be- 
tween them, that A should receive from B the note of one L, which 
he held, and give therefor to B a bond payable to S for the sum due 
on L's note, with fifteen per cent. A gave his bond accordingly to S, 
by whom it w^ endorsed to the brother of B, in whose name a suit 
was brought and judgment recovered, and the money was collected 
by an execution against A. Held, that A wa^ guilty of usury, and 
that it was no defence for a lender of money on usury in an action 
qui tarn, to say that he acted as another's agent, unless he disclose the 
agelicy at the time of contracting. Whether being particeps m ntt- 
nis, such disclosure at the time would avail him. Wilkes v. Coffie, 3 
J&ratofe,28. 

A sheriff who h<Ml ooUected money upon an executi^% apd had 
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neglected to pBy it to the plaiotiff, and is^as thereby ^cftject .to dama^ 
ges at the rate of twelve per cent, per annutb, having lent the money 
thus collected to a third person at the same rate of interest, was held 
guilty of usury, and liable to the penalty by the act of 1741. Dom?- 
ell V. Vahnoyj 3 J)ev. 43. - 

It seems that an agent who lends u^oney at an usurious rate of in- 
terest is liable to the penalty, notwithstanding he discloses l^is char- 
acter Ibid. 

In an action to recover the penalty given by the statute against 
usury^it is not necessary to show that this principal money had been 
paid. The oflFence is complete when any thing is secured for the.for- 
bearance over and above the rate of six per ceat. per year. Seatodl 
V, Schomburgeff 2 Murphy^ 200. 

Where an usurious agreement is made in this state, but the ille- 
gal interest is secured in South Carolina, an action will not lie for the 
penalty. Graham v. Lendn, JV. C Term Rep. 189. . 

Action of debt on the statute of usury ; Pleas general issue and 
statute of limitations : Motion by plaintiff to amend the pleadings by , 
replying to the statute of limitations, ^' a former suit between the 
same parties, and a. new suit therein, and that this aption was brought 
within a year and a. day thereafter/' jVI^ipn disallowed; for, ist 
The amendment, if allowed, would be unavailing*. The statute Jim*- 
iting penal actions contains no such saving as the plaintiff wishes to 
reply, nor a saving of any description. 2d. The nature of this ac- 
tion forbids.the amendment. This was no man's particular cause of 
action until brought. It became his by the suit, and he lost it by (he 
dismission. It then became coihmon, and liable to be brought by any 
person. If brought by a stranger, it was a new suit; so if brought 
by the same person. It was not a contmuance of his old suit, for it 
was his DO longer than it depended. Clark v. Rutherford^ Z Mur-- 
jhy, 237. 

In debt qui tdrr^y under the statute of usury, the plaintiff may 
recover less than he declares for, and the verdict shall be good. Dch 
zier V. Bray^ 2 Hawksy 67. 

The payment of the usurious interest to the sheriff on an execu- 
tion, or to an assignee, and much more to an agent, completes the 
offence. Dowetl v. Vannoy^ 3 Dev.'43. 

A return by a sheriff of satisfaction to an execution issued on a 
judgment for a debt infected with usury, is not sufficient evidence of 
the receipt of the usurious interest to charge the lender in an action foe 
the penalty. It must be shown that the lender has actually received 
the usurious interest* Wrigtd v. JtfcO&bQn.j^, S Detk 4r BaL 414, 
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/ 

In a suit in the oaoie of comtnoa informer to recover the penalty in 

, the statute against usury, it must appear that the payment of money, 
or other thing sought to be recovered, was a voluntary payment, and 
made in pursuance of a previous corrupt agreement. 

A decree of the county court, in an action of ejectment predicated 
on mortgage, even after it becomes absolute, and so the debt is paid, 
does not constitute such payment as will enable the mortgagor or a 
common informer to recover the excess of lawful interest included in 
such decree. 

By such decree it would seem that the usury is purged, and no 
subsequent proceedings can be had whereby the question of usnry 
shall be again brought into discussion. If the contracting party never 
had a right of recovery under that statute, no action can accrue to a 
common informer. Steward v. Doumer, 8 Vermont^ 320. 

To entitle one to a moiety of the penalty for usury, it must appear 
on the record, that he prosecuted, complained, or sued for it, and this 
within a year after the offence committed. The offence of usury is 
completed, if more than legal interest be paid at the time of the loan, 
whether the principal sum be ever repaid or not. If the lender on 
usury acts as agent for another, this will be no excuse for him, espe* 
dally if he does not disclose the fact at the time of the transaction. 
Commonwealth v. Frosty 5 Mass. 53. 

Where a penson has two demands upon another, one arising out of 
a lawful contract, the other out of a contract forbidden by law, and 
the debtor makes a payment which is not specifically appropriated 
by either party at the time of the payment, the law will appro- 
priate it to the debt recognized by law; and therefore, where 
distinct sums of money were due, one for goods sold, the other for 
money lent on an usurious contract, and a payment was made which 
was not specifically appropriated to either debt by debtor or cr^itor^ 
it was held that the law would afterwards appropriate such payment 
to the debt for goods sold. Where a bill of exchange was given for 
the principal money lent, and interest to become due on a usurious 
contract, and before the bill became due the lender advanced a iiir- 
ther sum of mcmey on the general credit of the borrower, which 
enabled the latter to pay the bill ; it was held, that the payment of 
the usurious interest was complete as soon as the bill was paid. 
Wright V. Laingy 3 Bam. Sf Cres, 165. 

In an action brought to recover penalties under the statute of usury, 
it appeared that the contract was made in one county and the money 
paid in another; the venue was laid in the county 'where the contraot 
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was made. Hie/d^tbat it.ougbt to ^ve been laid. T7here.tibeai$arious 
interest was reeeived* Pierson v. McCouraUyZ Barn, Sf Ores, 700. 

In January, 1827, A paid G a premiutn, in consideration of his 
having agreed to continue to A on loan for one year a sum of .£5,000, 
at five per cent, interest, payable half yearly, on the 8th of March 
and the 8th of September. The half year's interest, at the rate 
of five per cent, on the 8th of March was paid to C. flie/d, that C 
having then taken, accepted, and received more than .five per cent, 
for the forbearance of ^£5,000 for half a year, the offence of usury was 
then complete,, and that C did not commit a second offence, by reason 
of his having received on the 8th of September another halfyegr^s 
interest of five per cent. Wood v. Greenwood^ 10 Bam* ^ Cres. 689. 

A borrower who has paid more than the legal rate of interest, is 
not confined to the remedj given by the statute to prevent usury, but 
may bring an action of assumpsit for money had and received to his 
use, at common law, to recover the excess of interest; but to entitle 
him to maintain the action, he must show that he has paid, or offered 
to pay, all the principal lent with the lawful interest. Wheaion v. 
Hibbard, 20 X R. 290. 

And where, in such action, the lender does not raise the objection 
at the trial that the principal and legal interest have not been paid, 
but rests his defence on other and different grounds, the fact of pay-- 
ment will be intended from his silence, and be cannot afterwards makie 
the objection on appeal or in error. IIM. < 

In an action quvtamy by a common informer, under the second 
section of the act, the declaration must state that the party aggriev^ed 
neglected to sue within one year, in order to give the plaintiff a right 
of action. Jlforre/ v. Fvller^ 7 J. R. 402. 

The general form of declaring mentioned in the act is given to 
the borrower only; but the common informer must set forth his cause 
of action specially, and state the usury. S, C. 8 J. JR. 218. 



PART SECOND. 



CHAPTER I. 



IN THIS CHAPTER IT IS INTENDED TO GIVE THE STATUTES AOAINST mBKt, 

NOW IN FORCB^ IN DETAIL. 



SECTION 1. ; 

Jl bill tigaingt usury. 37 Henry VUL chap* 9. 

Where before this time divers and sundry acts statutes and laws 
have been ordained bad aod made within this realm, for the avoiding 
and punishment of usury, being a thing unlawful, and df other corrupt 
bargains shifts and chevisances, which acts statutes ^nd lawis been so 
obscure and dark in sentences words and terms, and upon the same so 
many doubts ambiguities and questions have arisen, and grown, and 
the same acts statutes and laws been.of so little force or effect, that by 
reason thereof little or no punishment hath ensued to the offenders of 
the same, but rather hath encouraged them to use the san^e. For 
reformation whereof be it enacted by the Kling our Sovereign Lord by 
the assent of the Lords spiritual and temporal and of the commons in 
this present parliament assembled and by the authority of the sanae, 
&at all and every the said acts statutes and laws heretofore made of 
for ox concernmg usury shifts corrupt bargains and chevisances and 
tvery of them, and all pains forfeitures and penalties concerning the 
tame and every part. thereof shall from henceforth be utterly void and 
of none effect to all intents constructions and purposes. 

II. And be it further enacted by the authority aforesaid, That no 
nerson or persons of what estate degree or condition soever he or they 
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be, from and afler the last ^ay'of January next coming $hall by himself 
factor attorney servant or deputy sell his merchandizes or wares to any 
person or persons, and within three months next after by himself fac- 
tor attorney d^uty or. hy any other person or persons to his use and 
behoof, buy the same merchandizes or wares or any part or parcel 
thereof upon a lower price, knowing them to be the a^me wares or 
merchandizes, that he before did so bargain and sell, upon the pains 
and forfeitures hereafter limited in this estatute. 

ni. And be it also enacted by the same authority, That no person 
or personsof what estate degree quality or condition soever he or they 
be at any time after the said last day of January next coming by way 
or mean of any-corrupt bargain lone eschange chevisance shift interest 
of any wares merchandizes or other thing or things whatsoever, or by 
any other tiorrupt or deceitful way or mean or by any covin engin or 
deceitful way or conveyance shall have receive accept or take in lucre - 
or gains for the forbearing or giving day of payment of one whole year 
of and for his or their money or other things, that shall be due for the 
same wares merchandizes or other thing or things above the sum of 
ten pound in the hundred^ and so afler that rate and not above of and 
for a more or less sum or for a longer or shorter time, and no more or 
greater gain or sum thereupon to be had upon the pains and forfeitures 
hereafter in this act mentioned and contained. 

IV, And "be it further enacted by the authority aforesaid, That if 
any person or persons at any time after the said last day of January do 
bargain and sell, or lay to mortgage by any way or mean any manors 
lands tenements or hereditaments to any person or persons upon con--' 
dition of payment or non-payment of any sum or sums of money to be 
had paid or made at any day certain, or before any such day by him^ 
that shall so bargain sell or lay to mortgage the same manors lands 
tenements or hereditaments, that the same person or persons, to whom 
any such manors lands tenements or hereditaments shall be so bar- 
gained sold or laid to mortgage, shall not by reason thereof have he 
take in lucre or gains of the issues revenues and profits of the same 
manors lands tenements or hereditaments above the suna of ten pound 
in the hundred for one whole year^ and so after the rate abovesaid for 
a more (wr lesser sum or for a longer or shorter time, and no more nor 
otherwise, upon the pains forfeitures and penalties hereafter in this 
present estatute limited and expressed. 

V. And be it further enacted by the authority aforesaid. That if 
any person or persons, of what estate degree quality or condition 
soever he or they be, at any time after the said last day of January •' 

40 
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tiext coming shall do aoy act or acts thing or things contrary to tie 
tenor form and effect of tins estatute, or of any clause article or sen- 
tence contained in the aaime, that then all and. every offender and 
offenders therein or in any part thereof shall forfeit and lose for eveiy 
such ofieoce the tr^e Tahie of the wares merchandizes and other 
thing or things so bargained sold exchanged or sb^ted, and the treble 
value ct the issues and proSltB of the said manors lands tenements and 
hereditaments so had taken. or received by reason of any such bargain 
sale or mortgage, and also shall have and suffer imprisonment of his 
body and make fine and ransom at the King's will and pleasure; the 
moiety of which forfeiture of the said treble value shall be to the King, 
and the other moiety to him or them, that will sue for the same in anj 
of the King's courts by action of debt bill plaint or information, io 
which action bill plaint or information no wager qii law essoin or pro- 
tection shall be admitted or allowed. 

YI. Provided alway and be it enacted by the authority aforesaid, 
That this act nor any thing therein contained shall not in way wise 
extend to any lawful obligation indorsed with a condition, nor to aoj 
i^tute or recognisance made and to be made for the payment of a 
lesser sum, so that the same obligation statute or recognisance be made 
for a true just and perfect debt, or for the performance of any other 
true covenants made or to be made upon a just and true intent bad 
between the parties, other than in cases of usury interest corrupt bar- 
gains shift or chevisance, ne yet shall extend to any recovery fine 
feoffment release confirmation or grant made or to be made upon con- 
dition with a true intent, other than to such recoveries fines feoffments 
releases confirmations and grants s^s shall be made upon condition 
extending to usury interest corrupt bargains shifts or cbevisance, anj 
thing in this statute contained, or any law statute or ordinance hereto- 
fore had used or made to the contrary notwithstanding. 



SECTION IL 
j3n ad against usury. 13 Elizabeth^ chap. S. 

Whereas in the parliament holden m the seven and thirtieth year 
of the reign of our late sovereign Lord King Henry the eighth of famous 
m^ory, there was then made and estaUbhed one good act for the 
reformation of usury, by which act the vice of usury was well repressed, 
and specially the corrupt chevisance and bftrgaimiig by vray of saleof 
wares, and shUts of interMt And where since that time by ^me other 
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act made in th€ fifth and ^ixth years oif fte reign of our late soveFeign 
Lord King Edward the sixth, the said former act was repealed, and 
new provisoes for repressing of usary devised and enacted: which 
said latter act hath not done so much good as was iK^ped it should, 
but rather the said vice of usury, and specially b^ way <rfsale of ware9 
and i^fts of iaterest, hath much more exceedingly abcmnded, to the 
utter undoing of many gentlemen, merchants, occupii^ts, and others, 
and to the importable hurt of the common wealth, as well, f6r that in 
the said latter act there is no provision against such corrupt shifts and 
sales of wares, as also for that there is no difference of pain, forfeiture 
or punishment, upon the greater or lesser exactions and oppressions 
by reason of loans upon usury. 

II. Be it therefore enacted, That the said later statute m^de in the 
fifth and sixth, years of the reign of King Edward the sixth, and every 
branch and article of the same, from and after the five and twentieth 
day of June next coming, shall be utterly abrogated, repealed and 
made void: and that the said late act made in (he si^id seven and~ 
thirtieth year of King Henry the eighth, from and after thie said five 
and twentieth day of June next coming shall be revived, and stanid in 
full force, strength and effect. 

ni. And be it further enacted, That all bonds, contracts, and 
assurances collateral or other to be made for payment of any principal ^ 
or money to be lent, or covenant to be performed upon or for any 
usQry in leii^ding or doing of any thing against the said act now 
revived, upon or by which lone or doing there shall be feseryed or 
tak^ above the rate of 10/. for the bimdred for one year, sAiall be: 
utterly void. 

IV. And be it further enacted. That all brokers, solicitors, and 
drivers of bargains for contracts or other doings against the said 
statute now revived, whereupon shall be reserved or taken more than 
after the rate x>f ten pound for the lone of one hundred pound for a 
year, i^aU be to all intents and purposes judged, punished and used as 
counsellors, attorneys or advocates, in any case of pnEmvnire. 

y. And forasmuch as all usury, being forbidden by the law of God, . 
is sin and detestable : be it enacted. That all usury, lone, snd £>rbear- 
ing of naoiiey,or giving days.for f<»:bearingof money, by way of loan, 
ehevisaoce^ i&fib,sale of wares, contracts, or other doings wliatsoevei 
for gain mentioned in the said statute, which is now revived whereupon 
is not resan^ed ^r taken, or covenanted to be reserved, payed, or given 
to Ae lender, co&traet^, shifter, forbearer, or deliverer,^ above the sum 
of ten po«iid for the lone or fnrbearmg; of . a Imodred poun^ for one . 
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year, or after that rate for a more or lesser sum or time, -shall be from 
the five and twentieth day of June next coming, punished in form fol- 
lowing ; that is to say, that every such offender against this branch of 
this present' statute, shall forfeit Sso much as shall be reserved by way 
of usury, above the principal for any money so to be lent or forboro. 
All sucb forfeitures to be recovered and employed, as is limited for 
forfeitures by the said former statute now revived. 

VI.. And be it further enacted, That Justices of Oyer and Deter- 
miner, and Justices of assise id their circuits, Justices of peace in their 
sessions, mayors, sheriffs, and bayliffs of cities shall also have full 
power and authority to enquire, hear and determine of all and singular 
offences committed against the said statute now revived. 

Vn. And be it further enacted, That the said statute now revived 
shall be most largely and strongly construed for the repressing of usury 
and against all persons, that shall offend agaihst the true meaning of 
the said statute by any way or device directly or indirectly. 

VIIL Provided alway. That this statute doth not extend, nor shall 
be expounded to extend unto any allowances or payments for the find- 
ing of orphans, according to the ancient rates or customs of the City 
of London, or any other City wljere like order is for the custody of 
orphans and their^ goods, as is in the said City of London. 

IX. Provided always, and be it fiirther enacted by the authority 
aforesaid, That if any person or persons, shall from and after the said 
five and twentieth day of June offend contrary to the said statute 
revived by this present act made in the seven and thirtieth year of the 

. reign of the said late King Henry the eighth : that then all and eveiy 
such offender and offenders »hall and may also be punished and cor* 
rected according to the ecclesiastical laws heretofore made against 
usury. And that all and every person and persons offending in usury, 
shifts, or chevisance against this present act, and not taking or receiv- 
ing but only after the rate of ten pounds in the liundred or under, for 
a year, shall be only punished by the pains and forfeitures provided 
and appointed by this act, against such as shall not take or receive 
over atid above the rate of ten pounds in the hundred for a year, and 
not otherwise. This act to continue and endure for and during the 
space of five years next after the end of this present parliament, and 
from thence unto the end of the jfirst session of the Parliament then 
n^t ensuing. 

X. And be it further enacted by the authority aforesaid, That if 
this present act shall not be continued in the first session of the Parlia- 
ment next ensuitig the said term of five years, and.tfasn w the same 
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session no other statute, or proTisicfii tndde against usary or corrupt 
cbevisance : that then aU.and every the laws and statutes repealed by 
this actj shall remain and be of sucb like force and effecti as if this 
present act had never been bad, nc ma4^* 

(Made peipetoal bY,39 Sliaabetk, c. 18) 

SECTION IIL 



'. ■) 



^n ad to reduce the rate of inter est y without any prejudice to parlia* 

mentary securities. 12 Anney stat, 2, c. 16. 

Whereas the reducing of interest to ten, and from thence to eight, 
and thence to sit in the hundred, hatK from time to time, by experi» 
ence been found very beneficial to the advancement of trade, arid im- 
provement of lands : and whereas the heavy burden of the late long 
and expensive war, hath been chiefly born by the.owners of the land 
of this kingdom,' by reason whereof they have been necessitated to 
contract very large debts, and thereby, and by the abatement in the 
value of their lands, are become greatly impoverished: and whereas 
by reason of the gr^at interest and profit which hath been niade of 
money at home, the foreign trade of this nation hath of late years been 
much neglected, and at this time there is a great abatement iii the 
▼alue of the merchandizes, wares, and commodities of this kingdom, 
both at home and in foreign parts, whither they are transported ; and. 
whereas for the redress of these mischiefs, and the preventing the 
encrease of the same, it is absolutely necessary to reduce the high rate 
of interest of six pounds in the hundred pounds for a year to a nearer 
proportion with the interest allowed for money in foreign states ; be 
it therefore enacted by the Queen^fi most excellent Majesty, by^and * 
with the advice and consent of the Lords spiritual and temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same. That no person or persons whatsoever, from and after the 
nine and twentieth day of September, in the year of-Qur Lord, one 
tbousajk) seven hundred and fourteen, upon any contract, which shall 
be made from and after the said nine and twentieth day of Septem- . 
ber, take, directly or indirectly, for loan of any monies, waresi 
merchandize, or other eOrapiodities whatsoever, above the value of 
6ve pounds for the forbearance of one hundred pounds for a year, and 
flo after that rate for a greater or lesser sum, or for a longer or $horter 
time; and that all bonds, contracts, and assurances whatsoever, m^eide 
after the time aforesaid, for payment of any principal, or money to be 
I^ot or oovebanted to be performed upon or for any usury, w;hereupon 
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or thereby there shall be rteerredor taken above the rjateof fire 
pounds in the hundred, as aforesaid, shall be utterly void ; and that all 
and every person or persons 'whatsoever, which shall after the tiioe 
aforesaid, upon any contract to be made after the said nine and 
twentieth day of September, take, accept and receive, by way or 
m^ans of any cdrrupt bargain, loan, exchange, chevniance, shift, or 
interest of any wares, merchandize, or other thing or things wbatso- 
ever, or by any deceitful way or means, or by any covin, engine, or 
deceitful conveyance, for the forbearing or giving day of payment for 
one whole year, of and for their money, or other thing, above the sum 
of five pounds for the forbearing of one hundred pounds for a year, 
and so after that rate for a greater or lesser sum, or for a longer or 
shorter term, shall forfeit and lose for every such offence the treble 
value of the monies, wares, merchandizes, and other things, so lent, 
bargained, exchanged, or shifted. 

n. And be it further enacted by the authority aforesaid^ That all 
and every scrivaier and scriveners, broker and brokers, solicitor aod 
solicitors, driver and drivers of bargains for contracts, who shall, after 
the said nine and twentieth day of September, take or receive, directly 
or -indirectly, any sum or sums of money, or other reward or thing for 
brokage, soliciting, driving, or procuring' the loan, or forbearing of 
any sum or sums of money, over and above the rate or value of five 
shillings for the loan, or forbearing of one hundred pounds for a year, 
and so rateably, or above twelve pence, over and above the stamp* 
duties, for making or renewing of the bond or bill for loan, or forbear* 
ing thereof, or for any counter-bond or bill concerning the same, sbaU 
Ibrfeit for every such offence twenty pounds, with costs of suit, and 
tfufibr' imprisonment fOr half a year; the one moiety of all which for- 
feitures to be to the Queen's most excellent Majesty, her heirs aod 
successors, and the other moiety to him or them that will sue for the 
same in the same county where the several oB'ences su-e committed, 
and not elsewhere, by action of debt, bill, plaint or information, is 
Avhich no etooin, wager of law, or protection, ^all be allowed. 
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: . ^POTION .IV. 

, ' - ALABAMA. 

Actof December 17,1819. 

Section 1. (See Amendment) 

SscT. 3. Every persop wbo, upon any contract, shall take, accepti 

or receive, by way or means of any corrupt bargain, loan^ exchange, 

or shift of any infoney, goods, wares, merchandise, eommpdities, or bonds 

or notes, or other thing whatsoever, above the rate of eight dollars, fdr 

the forbearance or giving day of paytl^ent of one hundred dollans 

for one year, and so after that rate for a greater or less sum, or for a 

longer or shorter time, and so^ after that rate or proportion fo^ 

goods, w^res, mercl^ndise^ co>mmodities, bonds, or notes, when such 

shall be lent, contracted,, or agreed £>r, taken, accepted, or rec^iveifi 

shall forfeit and lose for every such offence, the whole amount 0r 

value, together with all interest there(m ; one^half of whidi fbrfeituret. 

shall be paid into the public treasury for the use of the state, and the 

other half to him or them that will inform and sue for the same, to be 

recovered with costs by action of debt, in any CQiJ^rt of record in this 

state : Provided^ That if the borrower should be the informer as 

aforesaid, the whole amount thus recovered shall be paid into the 

treasury for the use of the state : Provided atso. That every such 

action of debt as aforesaid, shall be commenced and sued in the 

tender's lifetime, or withm three years after the commission of the 

offence, or in one year after the time of payment of any money, goods, 

wares, or merchandise, contracted to be paid on any usurious agree-* 

ment or contract 

Sect. 3* It Aall be the duty of the judges of the Circuit Courts 
to charge the grand jury of the respective counties within their cirr 
caits, to present every person who may violate the provisions of this 
act that may come within their knowledge ; and on every such pre* 
seatment, it shall be the duty of the solicitor for the state to have issue 
joiued or made op on such presentment, and prosecute the same under 
the rules and regulations prescribed for the prosecution of qui tarn 
actioiis, mi upon conviction, the whole amount thus ascertained to 
have been lent or taken, coiijtrary to the pcpvisions of this act, shall be 
paid into the tr^sury for thevuse of the. state. ^ 
^ SaQT.,,4 W^n an^ note or no^f bond or bonds, shall^ upon, or 
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on accoiUiit of any usurious contract, %he ^me shall be. void and of 
no effect, ant) ther obligor or obHgors for ever exonerated from the 
payment of the same ; and the obligor or obHgors shall be deemed by 
this act competent witnesses to prove the usurious consideration of 
ithy such bond or bonds, note or notes : Provided, That this act shall 
not be so construed as to prohibit the sale of any bond or bonds which 
may have been fairly and bona fde given^ and not given for the 
purpose of evading the provisions of this act. 

Sect. 5. When any suit or action may be brought in any coart 
of record in this state, touching or concerning any usurious bon(f, 
speciarty, promise, or agreement, the borrower or party to such usu- 
rious bond, specialty, contract, promise/ or agreement, from whom 
such higher rate of interest is or shall be taken^ shall be a good and 
sufficient witness to give evidence of such offence : Provided^ That if 
any person against whom such evidence is offered to be given, will 
deny upon oath, to be adminilstered in open court, ^he truth of what 
such witness offers to swear against him, then s^ch evidence shall not 
be adinitted ; and if any witness op party ^all f(»swear himself in any 
#such matter, and be thereof lawfully convicted, he or she shall suffer 
all the pains and penalties by law inflicted on persons convicted of 
wilful and corrupt perjury. 

S£CT. 6. Any person or persons who shall be lawfully convicted 
of violating this act, shaU be forever disqualified from being a director 
of ^ any bank or banks in this state ; and any person or persons who 
may be director or directors of any bank or banks within this state^ 
who may be convicted as aforesaid, shall forfeit his or their seat or 
^ats as director or directors; and any person or persons who may be 
elected or chosen a director or directors of any bank or banks witbia 
the state, before entering upon the duties of his office, shall take the 
following oath, to wit : 

^^ I, do solemnly swear, (or affirm,) that I have not 

either directly or indirectly violated the act, entitled * An act reguh- 
ting the rate of interest,' nor will I be guilty of violating said ad) 
either directly or indirectly, while I continue in the office of direeter: 
so help me God." ^ 

Sect, 7, It shall not be lawful for the obligor or obligofs, mak^ 
or. nbakers of any bond or note, on which suit may hereafiter h« 
l}rought, to establish the fact of usury by his, her, or th^ir oWb oatk, 
Inhere the obligee or payee of sudk bond or not« has departedtto 
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life ; but in^such cases^ shall be i:eqtiirecl to. establish his, her, or their 
plea of usury, by other testimony. 

Sect. 8. Where the borrower oi- borrowers of any' sum of money, or 

other thing alleged to be on usurious consideration, shall have depart- 

ed this life before the trial of any suit in which the plea of usury mciy 

be fifed, it shall be lawful for the legal representative or represent^ 

tives of such borrower pr borrowers, to have the benefit of the fourth 

section of an act entitled "Au act to regulate the rate of interest,** 

passed December 17, 1819, by making affidavit, that he, she, or they 

believe the jcontract sued on to be usurious: Primded, That this se€* 

tion shall have no foirceor effect where the lender shall have d^part^^ 

this life : ^nd provided fwthery That if any person against whom such 

evidence is offered to be given, will deny upon oath, to be adminis^^ 

tered in open court, the truth of what such witness offers to swear 

against him, then such evidence ^all not be admitted ; and if any 

witness or party shall forswear himself in any such matter j and l^ 

thereof lawfully convicted, he, she, or they, shall suffer all the pains 

and penalties by law inilicted on persons convicted of wilful and cor* 

rupt perjury. ' -» 

Amendment. — An act to repeal in part an act entitled, " An act 
to regulate the rate of interest," passed December 17, 1819. January 
17, 1834. 

Sect. 1. Be it enacted^ 8fc.y That all contracts whatsoever, which 
may hereafter be made, to take directly or indirectly for the loan of any 
money, wares, rnerchandise, bonds, notes of hand, or other commodities 
whatsoever, above the value of eight dollars, for the forbearance of 
one hundred dollars for one year, and after that rate for a greater 
or less sum, or for a longer or shorter time 5 and all bonds, contracts, 
covenants, conveyances, or assurance, hereafter to be made for pay- 
ment or delivery of any money, goods, wares, or merchandise so to: be , 
lent, on which a higher rate of interest is received or taken, shall 
be void and of no effect for the whole interest only, but the principal 
sum of money, or the value of the wares, merchandise, bonds, notes of 
hand, or other commodities whatsoever, shall be recoverable upon all 
the bonds, contracts, covenants, conveyances or assurances aforesaid. 

Sect, 2. jjrwi be it further enacted, That the second section of 
the act against usury above named, and every other part of said act» 
not contrary Jo the first section of this act, shall be and remain in full 
force. ; 

• For eonstroetion and effect of the aotof 1818,se^ l$t Alabaiici^ Rep^ 
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by MiDer, from SOd to 248, where tlf|)t contracted March 1st, 181% 
for $ 100^ had iAterest adjudged, September, 1820, at $ 187 /V^. Debt 
coBtracted, June, 1819 lor (8,000. Interest, September, 1821, 
$3,261 22. Debt, 11th. June, 1819, for $4,200. Interest, Juae* 
I824,$24,57a. 

1. Before the correct construction of the act of 1818 wa» eslab- 
lidied, judgments were erroneously entered at law, on contacts resenr* 
ing high rates of interest under that act Some bang Yoluntsurily 
l^id and others. su£Biciently old to bar writs of error; equity will not 
bterfere. Jones, y. Watkins, 1 Steicarty 8L 

2. A. party sed^ing relief in equity against a eoatract as usurious, 
must show that he had not an adequate remedy at law. Ibid. 

3. When the defendant offers to prove usury by his own oath, and 
the plaintiff on oath denies part of the facts stated by the defendant, 
such statements of the defendant going to prove usury as are not di- 
rectly denied, are admissible evidence. FarrU v. King^ 1 Stewart 
265, . 

A, A note made for the purpose of raising money for the maker, 
.and sold at a discount beyosid the legal interest is usurious, and the 
|>i^er, though ignorant of the original taint, cannot recaver on it 

im. .. 

5. A constable having executions against B, agrees tp satisfy them, 
C giving him his note for a certain sum. The note being for more 
than the amount of, the executions and lawful interest,, it is usury, 
though not called a loan. Wright v. Elliott^ 1 Stewart ^ 391. 

6. It is not necessary, to constitute usury that more than eight per 
cent, be stipulated for ; it is sufficient if it be taken. It is usury if un« 
lawful interest is taken, though the party promising is ignorant at the 
time that he promises more than eight per cent. Ihid. 

^ 7. Though the interest to be taken by the bank of Alabama is 
limited by statute to six per cent, yet there is no usury unless more 
than eight per cent, be taken. Banks may lawfully retain interest io 
advance on discounting notes. Lyon v. State Bank^ 1 Stewart y 442. 
The rule of the State Bank as to the computation of interest, where- 
by interest is retained on the new and old notes on days of renewal, 
and whereby a day is also calculated as one*three-htindred-ands-ix* 
tieth part of a year, is lawful, being sanctioned by universal bank- 
ing usage* 

3. J purchased of T a note which he held made under the stat- 
ute of lis 18, reserving interest at twenty per cent, per month* from 
the ti^e when due until paid, and gave his notes for it, both believing 
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tbe high rate pf interest tecovers^ble* llie notes ^ven by J dre not 
void for usury, though they ^inbrsice a pa;t of the high rate in their 
consideration, and though the high rate was afterwards deierulined 
not to be recoverable; that for so much of the -high rat^ ^f interest 
included in them there u'aH no consideration^it being p^al. Thonijh 
son y* JmeSy 1 Stewart^ 556* 

9. Where a note \» given upon a comproimse unbracing more in^ 
t^est than i& lawfully due, both parties believing it lawfully djue and 
recoverable, it is not usury, Ellis y. BS>b, 2 S^«tc. 63. 

10. A party ' cannot be relieved in equity on account of usury^ 
^here he has omitted to plead it at law, and $hows no excui^ for such 
failure. Teagm v. BmseUjSf M^&re^ 2 Stewart^ASQ. / 

IL A note for ^sum certain, payable at a future day, which may 
be discharged by the payment of a less sum at an earlier, is not usu-» 
rious on its face, but is valid. ' Jordm y. Lewi^y 2 Stewmt, 426. 

12. To a plea that the note sued on ^^ was founded on a usurious 
consideration/' a replication that ^^ it was not usuriously agreed ^at 
more than legal interest tsbould be received," is bad. Wri^kt t. 
Martin. 2 Sie^mrt. 4ibZ. 

13. A brott^t suit on a note for the use of B, under the statut^^ 
C, the defendant, offered to prove by bis own oath that the note 
was made and given to A for an usurious considecati6Q,'and that it 
was made by the advice of B, and with his knowledge, to evade th^ 
usury laws. 6 on oath denied any usury, so far as^e was coacern* 
ed, or knowledge of the usury. It was held, that this was not a suf^ 
ficient denial of thfe usury to prevent C from testifying. Watkins t. 
Watkinson^Co,y2 Stewari^4&b, 

14. The statute of 1&19, which provides that the borrower may 
establish a d^ence of usury by his own oath in-certain cashes, doed 
not extend to contracts made out of this state, by p^rsons residing in 
other states. Does the statute operate where the original parties to 
the contract are dead, equally as if living ? (Quere.) Wilsoifi v. 
WdkWyZStewaHy2ll. . 

15» That where money is loaned, and a slave is tak^n as security 
for its repayment, on a oontraot that the use of the slave shall go In 
discharge of the interest; if the value of the services of the slave 
greatly exceeds the legal rate of. i^t^rest, the contract is' usurious 
and void. Hemer v. Harrall^ 2 Stew, §• Port. 323, 

16. A note or bill ipade ,for the especial accommodation of an in- 
dividual, to enable him to raise money by its discount at a rate be- 
yond the legal interest, is usurious in the hands Qf an innocent pur-i 
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chaser, and he cannot maintain an action on it, it being void in its 
original formatian. This although such purchaser be entirely igno- 
rant of the eircomstances under which such bill or note be created. 
The declaration/of a person for whose accommodation the paper is 
made, is tiat evidence. Metcalfx. Watkins, 1 Porter^s K 57- 

17. A, having executed a mortgage of slaves to B, ent^s into a 
bond with C and D as his sureties, eonditbned to be void if A sorreo- 
d^rs the property mentioned therein to B, (if equity shall decree the 
«ame- of right to belong to B), and that A farther abides the decree 
of equity in a foreclosure; such bond is valid, and not void on the 
ground of usury, for want of consideration. In order to insure a re- 
covery at law on such bond,* it must appear that a decree of equity 
has been rendered on the precise points contained in the condition. 
Barnes v.Peek^ 1 Porter^s R.lfn, ' 

18. A court of chancery vnll not relieve against a judgment at 
law on the ground of usury, although well established, where it ap- 
pears that the facts were available to the complainant before the ren- 
dition of the judgment at law. Roxsier y. Watkisis, 3 Porter^i 
JL436. 

19. Usury is complete where a direct loan of money is made, and 
more than the legal rate of interest is secured for the forbearance of 
payment. - Whatever form, shape^ or disguise a contract for the loan 
of money assumes where the capital is to be returned at all events, a 
profit made or a loss imposed on the necessities of the borrower 
(over and above the legal rate of intierest) will constitute usury. 
The intent of the parties to commit ustiry, v^here the contract is not 
upon its face usurious, is to be collected from the circumstances of the 
case, the situation and object of the parties at the time of the loan, 
the character of and, i^e to be made of the funds loaned, or article 
transferred, and the time, manner^ and place of repayment. A con- 
tract for the loan of money, upon which a note ancjl surety is taken, 
and which, by the terms of the note, is to be repaid in another stak, 
(not containing any agreement as to the particular; rate of interest to be 
charged,) which, after maturity and the insolvency and death of 
the borrower, is extended by his sureties upcMi a new contract, under 
which a higher rate of interest is charged upon the note after its n»» 
turity than is authorized by the laws of the state where the note is 
payable, is msqrious. Ely v. McClung^ APor, R. 128. 

i^, A defence of usury,. as it avoids a contract, -is allowable un« 
der apkfi^ of non-a^umpsit. But a special plea discloang particu* 
lariy the facts proposed to be proved in a defence of usury, is allow- 
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able; special deniurrers not being tolerated, in thiis slate. But where 
a loan is made in New York, and thfe interest iS there paid on it, and 
a bill is there drawn, payable in Alabama, for the amount of the 
loan, with usury,, the law of Uie former state furnishes the criterion by 
which it is to be determined whether the contj:act is usurious. It is , 
incumbent on an^ endorser of negotiable paper, if he wotild prevent 
usury from being set up against him, to show that he became tbe in* 
nooeni holder of the paper, for a valuable consideration, before its ma* . 
turity. Hancock V. Andrews^ 9 Porter's R. 9. 

21. 1 he cogrts of ohe state cannot judicially know what^are thie 
laws of anoth^. The courts of this state will give efiect to a con*, 
tract according to th/e law of the place where it is to be performed, 
unless it violates some law of the lex fori, or comes in contact with 
the established policy of the country; but the remedy is governed 
by the law of the lex fori. Every endorsement: is a new contract 
Givens v. the Western Bank of Geo. 2 Alabama, 397. 

22. Where a note is made for the purpose of being sold by th^ 
payee at a greater discount than the legal rate of interest, and is sold 
to one who is ignorant of the purposes for which the note was made, 
the latter is not chargeable with usury, and although the note in bis 
hands would be liable to be^scaled to the amount paid for it, as hav- 
ing no other consideration to support it, yet if the parties subsequently 
give a new note, the defence arising out of the consideration cannot 
be made^ as it is equivalent to a new promiise to pay, without disclps"^ 
ing the defect in the consideration. Cameron Sf Johnson v. WW/, 3 
Mabama^ 158. 

^3. Usury is a defence persomil to the party agreeing to pay it, or 
those who stand in his place as representatives. Fenno et al, v. Sayre 
S^ Converse, 3 Alabama^ 458. 

24. The statutes against usury were intended for the benefit, of 
the l)orrower; they confer a personal privilege on him, which he may 
waive, and if he does, no oiie else can takie advantage of them. Coajc 
4r Carnejay v. Dyer, 3 Aldbama, 643. 

25. D held a deed of trust of C, on land and slaves^ more than 
suflScient to satisfy a debt due from C, but consisting entirely of 
usurious interest. C & K had also a deed of trust on the same "prop- 
erty, to ^ecrn-e to them a debt due from C, but subsequent in point, of 
time to the deed of D. By an arrangement entered into by all the 
parties, C & K accepted a bill of exchange drawn on them by C in 
liavor of D, on condition that D should enter satisfaction on the record 
of bis* deed of trust, which he accordingly did ; and C & K sold tbe 
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property conveyed thereby, -and appropriated to the payment in part of 
their debt due from C. Held^ t^at in a suit by D against C & K on 
their acceptance, they could not set up the usury in the transactioB 
between D and C to defeat the actioin. Cook v. JDyerj 3 ^dlabama, 
643. 

, To avoid a security by reason of usury, the contract itself mtist be 
qsurious to make it void. 2 JMbd. 307. . 

' JVew York, March 11, 1837. 

Exchange for $7, 21ff7{^^. 

26. Sixty days afler date of this my first of exchange, second of 

iSLpie tenor and date unpaid, pay to Messrs. Poiid, Converse & Wads- 

ivorth, or order, seven thousand two hundred and eighty<seven fJL. 

dollars, negotiable and payable at the bank of Mobile, value received, 

'which place to the account of Your obedient servant, 

D. Cakpbntek. 
To Messrs. Sayre, Converse 8l Co. I 
Mobile, Ala.^ S 

H. M. Andrews & Co. were merchants residing in the city of 
New York ; and when the above bill was drawn the diefeiidant had 
become liable to H. M. Andrews & Co., as endofseis upon a former 
bill. for |6,000, drawn by £. Hendricks on Daniel Carpenter of 
Montgomery, Alabama ; the last m^ticoed bill was dated at New 
York, and fell due on th<g 21st February, 1837, and was protested for 
non-payment. The defendant. Pond, it seems wa$ in New York in 
the month of March, 1837, shortly after this protest, when H. M. 
Andrews & Co. threatened to sue him on the protested bilL And the 
defendant, Pond, rather than be sued in New York agreed to pay H* 
M. Andrews & Co. ten per cent damages on the .protested bill, and 
ten per cent, interest and excbange on a new bill to be given, besides 
the expenses on the protested bill. Accordingly^ ddiendant, Pond, 
delivered to H. M. Andrews & Co. the bill of exchange, endorsed by 
the defendant in blank, on which suit was brought. Ti^ bill was 
remitted by H. M. Andrews & Co. to S. Andrews, at Mobile, for 
OoUeetion ; the drawees refused to accept, and it was protested for 
HCMiTaoceptance ; and aft^r this protest it was tran^erfed by S. An- 
drews to J. J. Andrews, the present plaintiff. 

. The suit was brought in the United States Circuit Court for 4he 
Southern District of Alabama. Defence, 'usury under the laws of New 
York. Verdict for defendant. Plaintiff {)ro»ecuted a writ of error to 
the Soprenae Court of the United States, and p«? Curi$»n, Taney, 
Chief Justice : 
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. The defendants allege that the contract wafi not made with refei'- 
ence to the laws of either state, and w^ not intended to c6nform to 
either. That a rate of interest forlridden by the laws of New York, 
^here the contract was made, was reserved on the debt actually due, 
and that it was concealed under the name of exchange in order- to 
evade the law; Now, if this defence is true, the question is not which 
law is to govern in etecuting the contract, but which is to< decide t£e 
fate of a security taken upon an usurious agreement which neither 
will execute. Unquestionably it must be the law of the state where 
the agreement was made and the ins^ment taken to secure its 
performance. . " - 

In fine, if the parties intended to allow no more than a fair rate of 
exchange, testing.it by the market price of good bills of this descrip- 
tion, it was not usury. If, on the contrary, more was intended, it was 
usury. It is true,, that after this bill had been negotiated between H» 
M. Andrews & Co. and the def^dant, other persons might have law«- 
fully purchased it at a much greater discount than the mairket rate of 
exdiange. But, as between the debtor and his creditor, no difference 
in the rate of exchange can be made bn that account. If, in consid- 
eration of further forbearance, the Creditor receives a new security from 
his debtor for an existing debt, he cannot enlarge the amountdueby 
exacting any thing, either by way of interest dr exchange, on account 
of the additional risk be may suppose he runs by this extensicm of 
credit, nor dn account of any doubt. he may entertain as to the punc- 
tuality of payment, or the ultimate safety of his debt. 

There is no rule of law fixing the rate which may be lawfully 
charged for ex:ehange. Irdoes not altogether depend upon the cost 
of transporting specie from one place to another, although the price 
of exchange is no doubt influenced by it. But it is also materially 
aflfected by the state of trade, by the urgency of the demand for remit* 
tances, and by the quantity brought into market for sale; an<jl §ome* 
times material changes take place in a single day, although no altera- 
tion has happened in the expense of transporting specie. The Court 
can therefore lay down bo rule upon the subject. Whether they ex- 
acted smy more or not for the forbearance of their debt, is a que^H 
for the jury to decide ; and in order to enable them to do it correctly, 
they n»2st be allowed to hear evidence which either of the partielmay 
ofier, as to the rates of exchange for such ^ bill a^ this, which was 
payable in specie, and not in any depfeciat^ currency. *^Mrews y. 
Pond, 13 Petersy66. 
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SECTION V. 

ARKANSAS. 

Revised Statutes, page 469, chap, 80. 

INTEREST. 

Sbgtion 1. Creditors shall be aDowied to receive interest at the 
rate of six per centum per annum, when no other rate of interest is 
agreed upon, for all moneys after they become due by any instrument 
t)f the debtor, in writing, on money lent, on money due on settlement 
of accounts, from the day of liquidating or ascertainbg the balance 
due thereon, on money received for the use of another and retained 
without the owner's knowledge of the receipt thereof, on money due 
and withheld by unreasonable and vexatious delay of payment or set- 
tlement of accounts, and on all other moneys due and to become due 
for the forbearance of payment, whereof an express pronaise to pay 
interest has been made. 

Sect. 2. The parties may agree, in writing, for the payment of 
interest not exceeding ten per centum per annum, on money due or to 
become due, upon any contract, whether under seal or not. 

Sect. 3. Interest shall be allowed on all moneys due on judgments 
at law or decrees in equity, from the day of the rendition thereof until 
satisfaction be made by payment or sale of property. 

Sect. 4. Judgments or decrees upon contracts, bearing more than 
six per cent, interest, shall bear the same interest^as may be specified 
in Jsuclw contracts ; and the rate of interest shall be expressed in all 
such' judgments and decrees, and all other judgments and decrees shall 
bear interest at the rate of six per centum per annum^ until satisfaction 
is made as aforesaid. 

Sect. 5. No person or corporation shall, directly or indirectly, 
take or receive in money, goods, or things in action, or in any other 
manner, any greater sum or value for the loan. or forbearance^ of any 
money, goods, or things in action, than is in this act prescribed. 

- ^ECT. 6. Every perscm, who for any such loan or forbearance shall 
pay any greater sum or value than is in this act allowed to be received, 
or his personal repre^ntatives may recover in an action against the 
jpersQn who shall have taken or received the same, or his personal 
representatives, the anvount of money so paid, or value delivered, above 
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the rate aforesaid^ if such action be brought within one y^ar after 
such payment or delivery. 

Sect. 7. All bonds, bills, notes, assurances, conveyances, and all 
other G&ntracts or ;$eoiirities whatsoever, whereupon or whereby thet^. 
$hall be reserved, taken, or secured, or agreed to be taken or reserved, 
any greater sum or greater value for the loan or forbearance of any 
money, goods, or things in action, than is prescribed in this act, shall 
be voiiL 

Sect. 8. The provisions of the preceding section shall not extend 
to any bilk of exchange or promissory notes in the hands of aii 
endorsee or holder, who sh^ll have received the same in good faiths 
and for a valuaUe consideration, and who had not at the time of dis* 
counting or receiving such bill or note, or paying such consideration 
for the same, actual notice that such bill or note had been originally 
given for a usurious consideration, or upon a usurious contract 

Sect. 9. Every pei'son offending against the provisions of this act, ' 
shall be compelled to answer, on oath, any bill that may be exhibited 
against him in Chancery, for the discovery of any such sum of money, 
goods, or things in action^ so taken, accepted, or received, in violation 
of the provisions of this act, or any of. them. 

Sect. 10. For the purpose of calculating interest, a month shall be 
considered the twelfth part of a year, and as consisting of thrrtydaysf 
and interest fpr any number of days less th^n a month, shall b^ esti<- 
mated by the proportion which such number of days shall bear to 
thirty. 

Sect. X !• In calculating interest wherct partial payments may have 
been made, the interest shall be calculated to the time when the first 
payment sbdAl have been made, and such payment shall be applied to 
the payment of such interest ; and if such payment exceed the interest 
the balanee shall be applied to diminish the principal, and the same 
course shall be observed in all subsequent payments ; but id no case 
where a payment shall fall short of paying the interest due at the time 
of making such payment, shall the balance of such interest be added 
to the princiipaU , . 

Sect. 12. Whenever, in any statute^ deed, writtea or verbal con- 
tract, or in any public or private instrument whatever, any certain 
interest is or may be mentioned, and no period of time is stated for 
such rate of iatere^t to be calculated, interest shall be calculated at 
the rate mentioned by the yeai^, in the same manner as if the words 
** per annum'^ or ** by the year'' had been added to such rate. 

Ap|KPV|sd> February 16, 1838. 

11 
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Under the Territorial law concerning interest, if a party contracted 
for a higher rate of interest than six per centum per annum, he could 
only recover the principal, unless the rate of interest was stipulated in 
the contract, in writing ; in which case it might be as high as ten per 
cent. If the rate of interest, stipulated in writing, was higher than 
ten per cent., only the principal could be recovered. 4 Arkansas 
Rep. 422. 

We knoVr of no law that authorizes a party to recover a giieater 
rate of interest than six per cent, unless so expressed upon the face of 
the contract, and then it cannot exceed ten per cent. 4 Arkansas 
Rep. 466. 



SECTION VI. 

CONNECTICUT. 

Revised Statutes y page 651. Passed May^ 1838. 

Sect. 1. Be it enactedy by the Senate and House iff Representatives 
in General Assembly convened, That no person, or persons, upon any 
contract, shall take, directly or indirectly, for the loan of money, or 
any g(y)ds, wares, or merchandise, or any property whatever, above 
the value of six dollars for the forbearance of one hundred dollars 
for one year, and so after that rate for a greater or less sum, or for a 
longer or shorter time ; and all bonds, contracts, mortgages, and assu- 
rances whatever, made for the payment of any principal or money lent, 
or covenanted to be lent, upon or for usury, whereupon or whereby 
there shall be reserved or taken above the rate, of six dollars for the 
hundred, as aforesaid, shall be utterly void. 

Sect. 2, £very person who shall take, accept 'and receive, bj 
mean& of any corrupt bargain^ loan, or exchange, or deceitful convey- 
ance^ or by any other me^ns, for the forbearance or giving day of 
payment for a year, of and for money, or any other property above the 
sum of six dollars for thf forbearance of One hundred dollars for a 
year, and after that rate for a greater or less surn^ or for a longer or 
shorter time, shall forfeit the value of the money or other property so 
lent, bargained, 3old, or agreed for, one half to him who shall prose- 
cute to effect, and the other half to the treasurer of the state. 

Sect. 3; And iti any action brought on any bond, bill or mor^ge, 
or any contract whatever, it shall.be lawful for the defendant to 
inform the coyrt before which the fiction is pending* by filing his 
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complaint with the clerk on the second day of the' session of the court, 
that such contract was given on a usurious consideration ; and in that 
case the court shal J proceed to*inquire into the truth of such complaint, 
as a court of equity, and may examine the parties on oath, and may 
receive any other proper testimony ; and if the jdaintiff shall refuse 
to be examined on oath, he dhalt become nonsuit, and the defendant 
shall recover his costs. An<i if the court shall find that the contract 
was given upon usurious consideration, they s^all proceed to adjust 
the same in equity, and shiall give judgment for, the plaintiff, to recover 
no more than the value of the goods, or the principal sum of money 
which the. defendant received, without interest, or any advance on the 
same. And the like proceedings may be had in any cause pending 
before a justice o( the peace. 

1, Action upon note ; upon issue joined, verdict that the obligation 
was given for the loan of $16,839, mfnal settlement certijjcaieSy 
and that it was corruptly agreed between plaintiff and defendant, to. 
give the plaintiff $ 1000, in lawful money, for said loan for the term 
of six months, more than the lawful interest, and that said contract 
was usurious. Motion in arrest : held by the court, that such agree- 
ment was not usurious, because it was not for the payment of a greater 
vdiie than the amount of the loan, with an advance thereon, at the' 
rate of six per cent, per annum. That, if it be of greater quantity, 
though of the same Icind of article, is not sufficient ; if the article be 
of a fluctuating v^lue, it iiiay not at the time of repayment be worth' 
more or so miicb. The contract in this case, though in the form of 
a loan, was really in nature of a speculation and bargain of hazard- 
II depended on a contingency, viz,, that of depreciation, whether all 
or how much of the principal or value loaned should be repaid, and 
which of the parties the speculation should" ultimately favor, which 
takes the contract entirely out of the statute. Judgment for plaintiff, 
non obstante. HanUiny. FitchyKirby^s Reports, 260. 

This was reversed by the Superior Court of Errors, October, 1789. 
1 iteo^, 110. 

2, It is^ inadmissible for a defendant to iile a bill of usury against 
an obligation after a trial by jury arid a new trial granted.- 

The defendant is not admissible as a witness to substantiate his 
bill filed upon the statute. The defendant cannot aivail himself of 
both remedies* Flemidg^Ex^ of McDonald r. Bates ^ 1 Root, 129. 

3, Petition in Chancery to foreclose the equity of redemption in 
certain mortgaged premises. Held, that a bill of usury may be filed 
against a petition to foreclose, as an answer, or a cross bill may be 
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filed hj derendant to hare the beoefit of petitioner's testimanj* TTof* 
fon V. Geylard, 1 Hocrf, 137. ^ 

4. Action upon note. Plaintiff died after senrifre and before 
retfirn of writ* Hddy that defendant could not introduce himself as a 
witness to prove his own bill filed against the obligjation on the second 
day of court's sitting t>pon the statute of asurj. The original promisee 
being dead, who alone eould call defendant as a witness, may be the 
misfortune of the defendant, but doth not alter the law. Lwingsion 
T. Bird, 1 Root, 265. 

' 5. Action on note* Defendant filed his bill against the note on the 
statute of usury, and moved to be admitted his oath to prove k. By 
ihe court not allowed. Defendiant then moved for Kberty to withdraw 
his bill, and plead the statute in avoidance of the whole note^ which 
was allowed by the court Wadsworth^ Whitman ^ Chaplin v. 
Champian, 1 Root, 367. 

6. In a sale of public securities, where the defendant has his elee* 
tion to return them at a certain time, or to pay a certain sum for tbem, 
ibis is not usurious, nor is there any room for chantering as to the 
damages. In this "case, however, the action was on a note, and the 
plaintiff gave a counter writing to receive the certificates in payment 
at a certain time. Defendant positively charged usury in the agree- 
ment. P. Dyer, Justice, dissenting, upon the ground that the aver- 
ments were positive, and the facts should have been submitted to procrf". 
But by the court not allowed, and judgment for plaintiff. I Root, 393. 

7. Action upon note, dated May 4th, A. D. 1790, for £400^ pay- 
able in final settlement notes within one year from date. Usury 
ple3ded ; the note was all the evidence to the jury. Verdict for plain- 
tiff, X350 damages. Patten v. Thompson, 1 Root, 526. 

8. A parol promise to pay more than lawful interest, made at the 
giving of a note for a just debt and lawful interest, to induce the 
creditor to take it, is a part and parcel of the contract, and will make 
the note usurious and void j the whole contract is corrupt^ it being one 
entire agreement,' and not to be distinguished. Affirmed by Superior 
Court of Errors. Alwood v. Whittlesey, 2 Root, 37. ' 

9. A security taken for mx per cent, in specie for the interest oa 
soldier's note, not usurious. But be' that as it may, the ver*ct swept 
away all corruption of usury in the case. Hobart v. Horton, 2 Root, 47. 

10. Superior Court of Errors, 1807. Kenfy. Phelps. In the 
court below, Phelps sued Kent on a promissory note. The defence, 
lisury. Evidence: Thomas Service ofNew York, sent to Staples of 
New Havcn^ where the defendant lived, anaccount jfor e<diectimi. 
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Defeoclaiit cduld not pay, and required time. Staples refused to gi^ 
time, unless the 4efei>dant would include bis expenses, and seven per 
cent, iaterest on 4be account^ and- threatened to attach his property^ 
Defendaiit assented to the terms, gave his note to Oliver L. Phelps, 
endorsed) iBcludiog #12 or $13 expenses, and seven percent interest* 
on the aceouDt up to >he end of ninety ^ays, then future. . The ac- 
count was for loercfaandise and a note executed in New York, 
Verdict for plsiniifF^ by direction of the court Now reversed^ because 
the questian of usury, or the £aet ot including sev^ per cent, being a 
cover for usury, was a questi<3^ ibr the jury and not of la w« 212ay, 483* 
IL A, being indebted to B by bond, was arrested in New York, 
and 4o secure the bond, made a mortgage of land in this state to B ; 
after which C paid the bond, and took an assignment of the mort^ 
gage. Heldf that A could not redeem without paying to C the sum 
actually advanced by him, ond seven per ceat. interest Per Curiam^ 
We admit the rule to be, that (he assignees of a mortgage, purchasing 
without the concurren(^ of the mortgagor^ shall relinquish, kupon 
paynent of the original debt and simple interest But if the purcba^se 
be made at the request of the mortgagor, interest shall be turned into 
prinoipal 9 such is the rule laid down in JishenJiurstv.JoneSf 2Mkdns^ 
371. MaUor^v.^€pmwall,2Day,280. 

12* A corrupt agreement, in which ttie minds ^ the parties meet, 
is necessary to constitute usury. Therefore, where more than lawfiil 
interest was.rc^rved with the knowledge of the lender, but without 
the knowledge of the borrower^ it was held tbat the transaction was 
not usurious. Smiikv. Beach ^ 3 Da^^ 268. 

13L If a usurious security be given upland a new security takeh for 
the principal sum due and legal interest, the latter wiU be good. The 
moral ot^ligation, which tbe borrower df money at usurious interest is 
«ind«r to pay the principal sum due and legal interest, is a sufiicie^ 
consideration to support a promise by kirn to pay such prtneipal and 
interest. KUbawn y. Bradley, 3 Day^ 366. 

14. In an action qid tarn for taking excessive usury, Ae declnra- 
tion stated the taking to have been in pursuance of a loan of ^200, by 
means of a. promissory note, and the evidence was of a loan of $W0 
^mdthe isUsrest thereon for more than six months. Ife^d, that this 
wa^ a mat^ial variance 

An amemlmeot w31 not be allowed in an action ^e torn to 
fecover tiie penalty for an offence which,, at the time of making the 
motion, is barred by the statute of limitation& Brake v. Watscm^ 4 
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15. In an action qui tarn for usury, the plaintiff aDeged a loan by 
the defendant to A for sixty-three days, and produced in evidence a 
note, executed by A and B jointly and severally, payable to the 
defendant in sixty days, held to be a fatal variance. WUmot^ v. Jtftii^ 
ner, 4 Doy, 114. 

16» In an action against tbe endorser of a promissory note, the 
maker, for whose accommodation the defendant endcMfsed Ae.note, 
and who executed a mortgage deed to the defendant as a security, 
was held to be an inadmissible witness for the defendant to sopport a 
defence of usury, being interested in the event of the suit. Cowls v. 
IFtfcox, 4 Day, 108. 

17. In pursuance of a corrupt agreement, A loaned a sum of money 
^to B, and took his note, reserving a usurious interest, payable in thirty 

days, and endorsed by C and D as sureties. When this note became 
due, it was agreed between C and A that A should give it up to C ; 
in consideration of which C would give A his note, payable in ninety 
days, and endorsed by D. Afterwards, while the first note ronained 
in the hands of C and the second in the hands of A, both unpsud, it 
was corruptly agreed between A, B, and G, upon a usurious considera- 
tion,, that A should give further day of payment for the amount d 
the second note, to be secured by D's note, payable to C, and endorsed 
by C to A; in consideration of which, C was to give. up the first note 
to B, and A th^ second note to C. This arrangement was carried 
into effect. In an action on the last note, in the^name of C against 
Dj the defendant pleaded usury, stating these facts, and it was bdd to 
be a good defence. Fields v. Goram^ ^Dceg^ 251. 

18. A loaned to B $800, and as security takes an absolute deed 
of a piece of land of much greater value than the ^m loaned, under a 
parol agreement that B may fedeem the land upon rq>ayment of die 
loan, wUh interest at twd'&e per cent, per armumf and that B shall hold 
possession of the land and pay to A $48 per annum for the r^it. B 
afterwards executes to A bis promissory note for the simple interest of 
the money loaned under the name of rent.-^ Hdd, that such transaction 
is usurious, and thenote void. Michell v. Preston^ 5 Day^ KX). 

19. A made his promissory note to B, upon a usurious agreement 
B transferred tbe note to C. In a suit on the note against A, in the 
name of B, A, with a full knowledge of the transfer, procured and 
pleaded the release of B, in bar ; whereupon C brought his action 
against A for the fraud. Heldj that such action was not sustainable, on 
ihe ground that the note was usurious. Bacoji v. Jforton^ 6 Day^ 128. 

20. Where the security given in pursuance of a usurious agree^ 
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ment was a bill drawn upon and accepted by A, payable to and 
endorsed by B, without notice of the usury; it was held that B, wlio 
bad paid the amount of the bill to an endorsee, could not recover 
against A, either in an action on the bill or in a count for money paid 
to the defendant's use. A party to a negotiable instrument, who is 
divested of his interest, is a competent ^itn^s to prove it usurious in 
its creation. K, Sf E. Townsend v. Bush^ 1 Conn, 260. 

2L Th« sale of a promissory note, endorsed by the seller at a.dis- 
count exceeding the lawful rate of interest, is not in all.cases usurious, 
but it is prima facie valid ; and it is incumbent on the party claiming 
it to be usurious to show the circumstances which bripg it within the 
statute. In an action against the maker of a promissory note,, wbioh 
was valid in its inception, brought by an endorsee, who took of the 
payee on a usurious consideration, the defendant may avail himself of 
such intermediate usury to impeach the plaintiff's right to sue. Lloyd 
V. Kectch^ 2 Conn. 175. 

22. To take a compensation exceeding the lawful rate of interest 
for obtaining money at a bank, on one's own security, for the use of 
anotber, is not usury. If such compensation be unreasonable and ex- 
travagant^ though it will not necessarily contaminate the contract with 
usury, yet it may furnish evidence of an intent in this way to cover aik 
usurious loan; and whether the transaction is, in its nature an^d design, 
a compensation for time, trouble, and expense^ or a cover for usury, is 
a question of fact to be.submitted to the jury. Hutchinson v. Hehner, 
2Co»n. 341. 

23. A held a promissory note, given by B on a usurious considera«> 
tion, and endorsed by C.as his surety, B, being in failing circiim'' 
stances, C applied to A for the note, that he might secure it out of B'a 
estate, and offc^red to give A his own note for it, which was agreed to 
and done. * Held, that C's note so given was usurious ; the transaction 
being^ a mere substitution of one security for another, by parties to/thf 
origmal usury. And afterwards C obtjiined payment of B's note by 
a suitthejreon against him, and was thereby fully indemnified ; in con* 
sideration of which he, ,C, gave a new note to A for th^jamoimt; 
Hdd^ ihat the latter note was pot usurious. Botrford v. Sanfordy 2 
Conn. 276. r . 

24. .A, having given a usuriou$ security, paid the amount thereof 
to B, who wai^ surety fpr him, and B, in consequence of such payment, 
gave his own note to the creditor for the same amount. Held, that the 
latter note was given on a new consideration, and wds uninfected with 
usuiy, Seott y* Lems, 2 Conn. 132. : . - 
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35. WWe A, being a honajide pvrcha^r, for a taliid>le conBder* 
ation, of a note infected with usury given by B to C, gave up that 
note, and in consida'ation thereof B gave a new one to A for the 
laibe amount; it was held that the latter note was not usarioon 
Church V. Tomlinscn, 2 Qwm. 134 

4 

26. The defendant, ii) an action qui tarn for taking usury, baring 
placed his defence on the ground that the sum received by him beyond 
the lawful interest was a compensation for time, trouble, and expense, 
in obtaining the money from certain hanks and running his note^ 
offered in evidence sundry notes signed by him, payable at the banks 
specified, corresponding in date and amount with the statement, ivhich 
after being discounted at such banks had been duly paid by the 
defendant, and were respectively endorsed, paid at the bank: HM, 
that these notes were admissible, as they conduced to prove the fact on 
which the defence rested. ' 

In the same action, on a loan of ^850, secured by a note of $950, 
dated October 2d, 1811, the plaintiff offered to prove that in March, 
1813, the plaintiff agreed with the defendant to pay, and afterwards 
did pay, unlawful interest on a balance at that time due on said note. 
Held, th^t such evidence was irrelevant, because it was n<rt the fact 
qbarged in the .declaration. 2 Conn. 341. 

27. Where, a becond mortgagee, on an appliea^ion in Chancery 
for a foreclosure, wishing to avoid a prior mortgage, offered evidence 
of usury in that mortgage, without having made any allegatioo of 
usury in his bill ; it was held, that the evidence, for want of such 
allegation^ was inadmissible. Some argument in this case as to tbe 
rigjbt of second mortgagee to avoid the first mortgage for usury at all. 
Baldwin v. Jforton et al. 2 XJ<yivn, 161. 

28. In an action on a promise ^o jpay $88, in current hank billi, 
$U€h as pass at J^&rfolk between man and man^ to which the defence 
was usury ; the defendant having proved that the consideration was 
only $80 in specie, the plaintiff, to repel this defence, offered to prove 
that such bills, at the date of the contract, were worth ten per cent 
less than their nominal amount. It was held, that this was a promise 
to deliver bank, notes of the specified description to the nominal 
amount of $88, and that therefore such evidence was^ relevant aad 
proper. Phelps et al. v. Riley^ 3 Conn^ 266. . . 

29. In au action of ejectment, evidence of usury in the eonadera- 
tipn of a mortgage deeil, by virtue of which the plainti£ claim title, 
was held to be admissible as a jdefence under the general, issue with- 
out notice A general notice of usury, without statiiig iberein tbe 
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facts relied on, in a case in which notice is necessary, is ihsufficient. 
HoUon r, Buttoriy 4 Cmn. 436: , 

30; A sheriff having demanded payment of an execution in his 
hands against the defendant, which y^as nearly out, the defendant' 
made his promissory note, payable to the order of a third person, and 
by him endorsed in blank, and delivered it to the sheriff, contracting 
with him, that if the defendant, should not pay the execution in ten. 
days, it might be sold in market, or otherwise disposed of,, and the 
avails applied in payment of the execution. After the expiration of 
the ten days, the execution remaining unpaid, the sheriff delivered the \ 
note in the state in which be received it to the plaintiffs, on their ad- 
vancing to him a sum of money less than the face of the note, by more 
than the legal interest for the time the note had to run. Held, that ; 
the note so received by the sheriff was in security of the execution, 
that he had an interest in it, coupled with a power to sell, and that, 
consequently, it was an effective instrument in his hands; and not, 
being usurious in its original concoction, it did not beconie so by the 
subsequent sale to the plaintiffs. TtUtle if Holt v. Clarke, 4 Conn. 
153. 

31. When an instrument contaminated with usury is taken up, 
and a new one substituted by the parties to secure to the creditor the 
original debt, the substituted as well as the 6riginal security is 
Qsorious and void. And it makes no difference, whether the party in 
whose name the substituted security is given, was privy to, or ignorant 
of theoriguial corrupt agreement Wales v. Webb, 6 Conn. 154 

32> The borrower of money on an usurious consideration may 
waive the benefit of the statute by making payments ; and if he pay the 
usurious debt to a third person, a new security given by such third 
person in consideration- thereof, will, in the absence of any contrivance 
to evade the statute, be valid. 

Therefore, where A took the promissory note of B, on in usurious 
consideration, and afterwards, in pursuance of an agreement between 
them, B substituted the bond of C, procured from C in consideration 
of B*s promising to pay him the amount thereof, which B in fact paidj 
it was held that this transaiction amounted to a voluntary waiver of 
the statute by B, and that such bond executed on a new consideration, 
uid with no design in any one to evade the statute^ was valid. Wales 
V. JTeW^, 5 Conn. 154 

33. The principai sum for which, the plaintiff is. eiititled to judg-' 
ment in an action on a proinissdry note after a.bill of usury under 
tbe statute iiled by the defendant and a finding in his favor, is the sum 
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jus|]y due -on such note without the allowance of interest on that 
instrument. Therefore, where A, in 1806, loaned a sum pf money to 
By on usurious interest, secured by B's note ; and at the end of each 
successiye year, a new note was taken for the amount of the next 
preceding note, including usurious interest until 1819, when a new 
not^ was taken for the amount of the last note, bearing lawful inter- 
est ; an action being afterwards brought by A on the note, B filed his 
bill of usury; and the court, upon these facts, having expunged all tk 
usurious interest, and the lawful interest on the note in suit, rendered 
judgment for the plaintiff to recover the sum of money originallj 
loaned in 1806, and lawful interest thereon, Compounded annually until 
the date of. the note in suit It was held that such judgment was 
correct. Sheldon v. Sleeve^ 6 Conn. 181. 

34. An absolute deed of land, given to secure the repaymoitof 
money loaned on usurious interest may, as between the parties to 
such deed, be avoided by parol proof of the usury. See 5 Dity, 100. 

35.; But no person other than the oppressed party to a usurioiB 
contract, can avoid such contract on the ground of usury. Reading 
V. Weston, 7 Conn., 409. 

, 36. Usury may be shown as a defence to a bill of foreclosure. 
Coids et al. v. Woodruff et aly 8 Cimn, 36. 

37. Where a note made in 1825 for dii^count at, the Eagle Bank, 
was diiscounted by that institution upon the principle ofMotddfs 
Tables, reckoning sixty days as the sixth of a year, and three days as 

' the tenth of a month, it was held, that whether jsuch note was usurioas 
in its inception or not, the defence of usury (assuming its exist^ce) 
was taken away by the validating act of 1827, which makes such 
mode of casting interest valid, if no other usury is contained therein. 
Savings Bank v. Boies, 8 Conn. 505. 

38. Where it was agreed between A, a commission merchant in 
New York» and B, a country trader, that on being furnished with a 
letter of indemnity, A would become responsible toi^ limited amount, 
and charge for lending his name,, if put in funds in time to meet the 
payment, half a per cent, and two and a half per cent, in all cases of 
advance ; and it appeared that the latter charge was intended by the 
parties as, a fair compensation ta A for his trouble in providing for 
acQeptances which it was the duty of B to pay, and not as a cover 
fpr usurious loan ; it was held that the commissions charged under snch 
agreement were not usurious — on jury .finding-^D«^M(^€^ a/, v. Strong, 
8 Conn. 51Z, ^ ^ 

39. There is a settled distinction between usurious contracts 
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Kvhich are void, botiv in law and equity, and oppressive contracts, 
Evhich a court of equity will refuse to enforce* or will set aside. 
Caanp. y Bates^ 11 Conn. 487. " ^ ' 

A contract to receive a reasonable compensation for endorsing the '; 
notes of another, payable «t the banks, is not of itself usurious, 
thougb as such contracts arej liable to be perverted to usurious pur- 
poses, they are to be viewed with gredt jealousy. BecktvUhv.the 
Windsor Manufacturing Compaafiy, 14 Cmn. 594. 

In such cases, the intent of the parties making the contract must 
govern, and that intent is a matter of /ac^, proper to be submitted to a 
jury, the court having no rule by which to determine, as matter of 
laWf what compensation may be lawful and what usurious. Bnd. 

Where it was agreed'between A and B, that A should endorse B's 
notes, payable at the banks frota time to time as B should require, for 
the term of one year, to an amount not exceeding in the whole, at any 
one time, the sum of $15,000, and should also during the time advise ' 
B's Qgent respecting his financial affairs, as far as he could consistently 
with his other engagements ; and for A's endorsement ahd^services B 
was to pay him a sum equal to six per cent per annum on the amount 
of his endorsemefnts, from the time such notes were given until they 
should be taken up by B ; and it was found that the contract fairly ex- 
pressed the intention of the parties; that it was not designed by them 
to be a contract for the loan of money, and that the sum stipulated to 
be paid to A for bis endorsements and services was no more than E) 
fair and reasonable compensation therefor, having reference to the^ 
general embarrassments of the country at the time, and the kind of 
security agreed to be given ; it was held, 1st. That the contract was 
not upon its face usurious. 2d. That the presumption resulting from 
the terms of the contract, and espiecially the peculiar manner in which 
A's remuneration was to be made, that it was designed as a cover for 
a usurious loan> was repelled by , the finding. Ifnd. 



SECTION VIL 
DELAWARE. 

'I 

An act for reducing the irUerest of money from eight to six per cent. 

per a/nnum, 

SficnoK 1. No person shall direcfly or bdirectly for any bonds or 
contracts to be Qiade after thepublicgytidnQf this act^ take for the loan 



172 ' ' • FtORIBA. 

or U9e of mon«y or any other commodities above the value of six 
pounds for the forbearance of ooe hundred pounds^ or the value thereof 
for one year, and so proportionably for a greater or iesser sum; 
any law, custom, or usage fo the contrary notwitbstandingi. 

Skct. 2. If any person or persons whatsoever do or shall (after the 
publication of this act) receive or take more 4han six pounds per cent 
per annum on any such bond or contract as aforesaid ; upon convie- 
tion thereof, the person or persons so offending shall forfeit the monej 
and other things lent, the one*half thereof to the governor for the 
support of government, and the other half to the person who shall sue 
for the same by action of debt, bill, plaint, or information, in aay 
court of record within this government, wherein no essoign, protectioo, 
or wager of law, nor any more than one imparlance, shall be allowed. 



* SECTION VIIL 

FLORIDA. 

[The act concerning usury and interest, approved August 31, 
1822. Acts to regulate the rate of interest, November 21, 1829. 
Supplementary act, November 21, 1829. Act, February 8, 1832, 
virtually repealed by act of February 12, 1833,} 

Chapter 661, (No 4.) An act regulating th^ rate of interest 
Section I. Beit enacted by the Governor and Legidaiwe Council 
of the Territory o/'jFYorida, That from and after the passage of (his act, 
no person or persons shall, upon any contract whatever, take directly or 
indirectly, for the loan of any money, wares, merchandise, bonds, notes, 
or other commodi^es whatsoever, above the rate often dollars for the 
loan of one hundred dollars for one year, and after that rate for a greater 
or less sum, or for a longer or shorter time; and all bonds, contract^ 
covenants, conveyances or assurances, hereafter to be made, for payment 
or delivery of any money, goods, wares or merchandise,, to be lent, on 
which a higher rate of interest is received or taken than is hereby 
allowed, shall forfeit the amount of said interest : Provided, that 
when no rate of interest be expressed, no higher rate than eight per 
centum shall be charged. 

[Interest on judgments. Vide act of February 12^ 183 1.] 

Sect. 2. Be it further enacted^ That every persouj who upon any 

contract shall take, accept or receive, by way or means of any co^ 

rapt bargain, loan, exchange or shift, of any money, goods, wares, 

merchandise, or lands, notes, or other things whatsoever, above the rate 
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often dolhirs for tbeforbearahce on giving clay of payment J of one hun- 
dred dollars for one year,and so after that ratefor a greater or less sum, 
or for a longer or shorter time^ and so after that rate or proportion for 
goods, wares, merchandise, commodities, bonds or notes, when such 
shall be lent, contracted, agreed for, taken, accepted or received, 
shall forfeit and lose for every such offence, the whole amount of 
interest then due, oneAalf of which, for the future, shall be paid into 
the treasury of the county in which such oiience shall be committed, 
and the other half to him or them who will inform and sue for the 
same, to be recovered, with costs, by action of debt, in any court of 
record in this Territory : Providedf .that if the borrower should be the 
informer, as aforesaid, then and in that case, the whole amount thus 
recovered shall be paid into the treasury for the use of the county. 

[Sect. 51. Act regulating judicial proceeding relating to interest 
on judgments, repealed by this act.] 

Sect. 3. Be it further enadedy That when any note or notes, bond 
or bonds, ^all or .may be upon or on account of any usurious con« 
tract, the interest on the sadie shall be void, and. the obligor or 
oblig(»^ forever exonerated .from the payment of the same, and the 
obligor or obligors sball be deemed by this act competent witnesses tO; 
prove the usurious consideration of any such note or notes, bond or 
bonds : Provided, this act s\ all not be construed, so as to prohibit the 
sale of notes or bonds which may have been fairly or bonajide given, 
and not given for the purpose of evading this act. 

Sect. 4. Be it further enacted, That in all cases whatsoever, 
when any suit or action shall be brought in any court of record in 
this Territory touching or concerning any usurious bond, specialty, 
promise or agreement, the borrower or party to such usurious bond, 
specialty, promise or agreement, from whom such higher rate of 
interest is or shall be tdken, shall be a good and sufficient witness to 
give evidence of such offence: Providedy that if any person, against 
whom such evidence is offered to be given, will deny upon path, to be 
administered in open court, the truth of what such witness* offers to 
swear i^ainst him, then such evidence shall not bei admitted ; and if 
any witness or party shall forswear him or herself and be thereof 
Uwfolly convicted, he or abe shall suffer all the pains and penalties by 
Jaw inflicted on persons convicted of wilful and corrupt perjury. 

SsGT 5. Be it further enacted,Thht from and after the first day of 
March next, any person or persons who shall be convicted of violating 
this a^t, shijil be, aQ4 h^ is hereby foreyer disqualified from being a 
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director of any bank or bapks in this Territoiyy and any person or 
per3pns who may, after the passage of this act, be elected or chosen 
director of any bank in this Territory, before entering on the duties of 

his office, shall take the following oath, to wit, ** I, , do 

.solemnly swear (or affirm) that I have not, either directly or indi- 
rectly, violated the act entitled, ^ an act regulating the rate of interest,' 
nor will I be guilty of violating said act, directly or indirectly, ^hilel 
continue in the office of director, so help me God." 

Sect. 6. Be it further enaciedy That it shall be the duty of the 
judges of the Superior Court to charge the grand juries of their re^ 
spective counties within their district, to present all and evei^ person 
wlio may violate the provisions of this act that may come within their 
knowledge ; and on every such presentment, it shall be the duty of the 
district attorney to prosecute the party presented, for the amount of 
interest by this act forfeited, either in an action of deb^ in the nanoe of 
the Territory, or up<)n information filed ) an^ in every snch case, where 
the said district attorney shall prosecute the said action or information 
to effect, there shall be taxed in his favor, in the bill of costs against 
the defendant, a fee of fifteen dollars. 

Sect. 7. Be it further enacted^ That all laws and parts of laws, 
conflicting with the true intent and- meaning of this act be, and the 
same are hereby repealed. And that Uiis act shall be in full force 
from and after the first day of March. 
, ;^ Approved February 12, 1833. 



SECTION IX. 
GEORGIA. 

An act to alter and umeTidan act entitled^ An act f(yr reducing the 
interest of money in this pr&vince^ passed March twenty^eventh, sev* 
enteen hundred andjifty-mne, so far as relates to ttsurious contracts,-^ 
This act passed 23d December, 1822. 

Section 1. All contracts, bonds, notes, and assurances whatsoever, 
made after the passage of this act, for the payment of any principal 
or money, goods, wares^, or merchandise, or other commodities what* 
soever, to be lent, covenanted to be performed upon, or for any usuiy, 
whereupon or whereby there shall be reserved, or taken above the 
rate of eight per centum per. annum, shall not be void, but the princi* 
pal due thereon shall be recoverable at law, and no more., 
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Sect. 2, No forfeiture shall be incurred by any person whq naay 
hereafter reserve or take more than eight per c^nt.- per annum upon 
any contract, as contemplated in the first section of this act, any law, 
usage or custom to the contrary notwithstanding. 

I 

SECTION X. ■ \ 

ILLINOIS. 

Jld of ^pril 2d, 1833. 

Section 1. Beit enacted by the people of the State of Illinois, rep* 
resented in the General Assembly , That the rate of interest upon the 
loan or forbearance of any money, goods, or things in action, shall 
continue to be six dollars upon one hundred dollars for one year, and 
after that rate for a greater or less sum, or for a longer qr shorter 
time. Provided, that when the parties expressly agree upon an amount 
of interest, not exceeding the rate of twelve per cent per annum, it 
shall be legal ; any thing in this section to the contrary notwithstand- 
ing ; and the several courts in this state are hereby required to give 
judgment accordingly. 

Sect. 2. No person or corporation shall, directly or indirectly, ac- 
cept or receive in money, goods, discounts, or things in action, or in 
any other Way, any greater sum or greater value for the loan, for- 
bearance or discount of any money, goods, or things in action, than 
as above described. 

Sect. 3. Whenever, in any action brought on any contract or 
assurance, for the payment of money, or any other thing, it shall ap- 
pear to the courtbefore which such action shall be tried, by the plead- 
ing on the case, and on application of the defendant, that a greater 
rate of interest shall have been directly or indirectly reservedj dis- 
counted, or taken, than is allowed by this act, the defend ant shall re- 
cover his full costs, and the plaintiff shall forfeit three-fold the amount 
of the whole interest reserved, discounted, or taken, and shall have 
judgment and execution for the balance only, which may remain due 
upion said contract or assurance, after deducting three-fold the amount 
of ^aid interest, one-third part of which shall be paid to the defen- 
dant, and the remaining two-thirds shall be paid into the county 
treasury of the county in which such suit shall have been instituted. 

Sect. 4. That if any person or corporation shall directly or in- 
directly contract to accept or receive -in money, goods, discounts, or 
things in action, any greater sum or greater value for the loan, for- 
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bearance, or discooBt of mbj money, g<x)ds, or fhiags in action, than 
is prescribed by this act, he, she, or tfaey sbaU forfeit and pay to the 
person suing for the same, threefold the amount of the whole inte- 
rest so contracted, to be reserved, discounted or taken: Provided, 
said suit be not commenced by either of the\:ontractiBg parties ; and 
if so, then the amount so recovered shall be paid into the countj 
treasury of the county where such suit shall have been instituted. 

SscT. 5. Every person, who for any such loan, discount, or for- 
bearance, shall pay or deliver any grcfater sum or value than is above 
allowed to be received, and his personal representatives may recover 
in an action aguost the person who shall have taken or received the 
saime, and his personal representatives, three^fold the amount of the 
money so paid, or value delivered above the rate afore^id, either bj 
ah action of debt in any court having jurisdiction thereof, or by hill 
in chancery in the circuit court, which court is herel^ authorized 
to try the same : Provided^ said action shall be brought, or bill filed 
within two years from the time when the right thereto accrued. 

Sect. 6. In the trial of any action wherein it shall appear by the 
pleadings that the fact of usury shall be put in isue, it shall be law- 
ful for the debtor, the creditor being alive, to become a witness, and 
bis testimony shall be received as evidence, and the creditor, if he 
shall offer his testimony, shall be received as a witeess, together with 
any other legal evidence that may be introduced by either party. 

Sect. 7. This act to take effect from and after the first day of 
April next. 

Approved February 28lh, 1833. 

1. A defendant cannot avail himself of the statute against usury, 
unless the same be pleaded, and an application be made to the court 
where Ibe cause is peodipg for the benefit of the / act. Murray f. 
Crocker^ 1 Scammon R. 212. 

2. It is a well settled principle that the Ixma fide purchase of a 
note in a fair course of trade, at a greater discount than the rate of 
interest allowed by law, is not usurious when the original considera- 
tion was not tainted with usury. Raplee v. Morgan^ 2 ^cammmh 
562. . 
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SECTION XL 

INDIANA. 

The act of 1831 authorized any rate of interest to be taken, pro- 
vided the agreement for it was in writing, and signed by tlie party to 
be charged. Revised Code of 183 1^ page 290. 

Present Statute of Indimia, 1938. 

Sect. 1. Be it enacted by the General Assemidy of the State of 
Indiana, That creditors shall be allowed to receive interest at th6 rate 
of six per centum per annum, for all moneys after they become due, 
on bond, bill, promissory note, or other instrument of writing ; on any 
judgmient recovered in any court of law, now or hereafter to be estab^ 
lisbed in this state, or on any order or decree of a court of chancery 
or probate, for the payment of a specific sum of money, from the day 
of signing such judgment, order, or decree until effects be sold or 
satisfaction be made; likewise on money lent, on money for the for-' 
bearance of payment whereof an express prx)mise has been made for 
the payment of interest;, on money due on the settlement of accounts, 
from the day of liquidating the accounts between the parties, and ascer- 
taining the balance ; on money received to the use of another, and 
retained without the? owner's knowledge, or retained after demand of 
payment ; and on money withheld by any unreasonable or vexatious 
delay of payment. 

.Sect. 2. That no person or 'persons, body politic or corporate, 
shall on any contract, hereafter made, directly or indirectly, take or 
receive for the loan or use, or forbearance \)f money, or on any contract 
for the payment of money, abave the rate or value of six dollars for the 
loan, use, or forbearance, or on the contract for the payment of one hun- 
dred dollars for one year, and so proportionably for any greater or Je^ 
sum, and for any longer or shorter time ; unless the stipulation to pay a 
higher rate of interest be made in writing and signed by the party to 
be charged. But in no case, whatever, shall any person or persons, 
body politic or corporate, take or receive more than ten dollars for any 
such loan, use, or forbearance of money, or on any such contract for 
the payment of one hundred dollars for one year, and so proportionably 
for any longer or shorter time, or for any greater or less suqa. 

Sect. 3. If any person, igither directly or indirectly, shall demand 
or receive any greater rate of interest than may be lawful for the .use 
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of any sum of money, the person so offending shall, on conviction by 
' indictment in the proper circuit court, pay a fine to the state of 
Indiana, for the use of the county treasury of the county in which the 
offence sh^ll be committed, double the amount of the excess of interest 
so received above the'amoont by law allowed. 

1. A debtor, in pursuance of a corrupt agreement to get time, gave 
his creditor an obligation, payable at a future period, for a sum inclii- 
ding the debt and usurious interest at eight per cent, per annum from 
the time the debt accrued until the obligation was to be paid. Heldj 
that the contract being usurious, the original debt without interest was 
all that could be moved. Hdd, also, that a plea setting forth the usury, 
and also a payment of part of the principal, was not bad for duplicity. 
1 Blackford, 366, 

2. The defendant, in an action on a usurious contract, not being 
able to prove the usury, had judgment against him. He afterwards 
filed a bill in chancery for discovery and relief Held, that the bill in 
such case, must show the principal and lawful interest to have been 
paid or tendered ; and in the case of a tender, the money must be 
brought. into court. 

A usurious contract is not void by the statute of this state ; no in- 
terest can be recovered, but the principal may. Crawford et al. v. 
Harvey, 1 Blackford, 382. See Roberts v. Gaf, 4 Barn. Sr Md. 92. 

3. The payee of a note, who has sued the makers, cannot demur 
to a bill in chancery filed by the latter, because it charges the note 
to be usurious, and prays a discovery, if the complainants have brought 
the principal and legal interest into court- Harvey v. Crawford, 2 
Blackford 43. 

4. To an action of debt on a promissory note, for the payment of 
$150 at a future time, the defendant pleaded as to $50 of the amount, 
that the consideration of the note was a previous debt of $100, and a 
promise to delay its collection, and was, therefore, as to $50, usurious. 
Held, that the promise for forbearance, as shown by the plea, being 
in writing, and signed by the defendant, was valid under the statute of 
1831. Taylor v. Mick, 4 Blackford, 388. 
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SECTION XII. 
KENTUCKY. 

T' 

nBn cxt to alter and amend the law concerning usury, Jlpproved 

February 6th, 1819. 

Section 1. Be U enacted by the General Assembly of the Common" 
wealth of Kentucky, That no person shall hereafter, upon any con- 
tract, take, directly or indirectly, for loan of any money, wares, and 
noerchandize, or other commodity, above the value of six pounds for 
the forbearance of one hundred pounds for a year, and after that rate 
for a greater or lesser sum, or for a longer or shorter time. All bonds, 
contracts, covenants, conveyances, or assurances, hereafter to be made, 
for payment or delivery of any money or goods so to be lent, on which a 
higher interest is reserved or taken than is hereby allowed, shall be 
utterly void, so far as relates to usurious interest; but the amount so 
loaned, with lawful interest thereon, he, she, or they shall be en- 
titled to recover: Provided, nevertheless, that if the lender shall refuse 
to -receive the principal, with lawful interest, on a tender thereof pre- 
vious to the institution of suit for recovery, he, she, or they so refusing 
shall pay the costs of said suit; but in no case, either at common law 
or in chancery, or in any other way, shall the lender be prevented from 
recovering the debt, with lawful interest thereon. 

Sect. 2. All acts or parts of acts coming within the purview of 
this act, shall be, and the same are hereby repealed. Provided^ that , 
nothing in this act contained shall be so construed as to affect any 
contracts heretofore made. ' 

1. If one lend money and take a mortgage upon a negro as 
security, and contract to have, for the interest of the money, the icse of 
the negro, which greatly exceeds the legal interest, the contract is 
usurious. Richardson^ s Adm^rs v. Brown, 3 Bibb, 207. 

2. But if the agreement to set off the hire of the negro against 
the use of the money were subsequent to the contract of loan, the 
original contract will not be affected with the usury, but the latter 
agreement only. Read v. Lansdale, 6 Hardin. 

3. A contract, to be usurious, must substantially be a lending, and 
borrowing. If so, no shift or contrivance will enable the parties to 
evade the law. But if the contract be really not for borrowing and 
lending, it cannot be brought within the statute. If the contract for 
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iHegal interest be for forbearing, and not upon tbe loaning of money, 
it 18 still usury within the meaning of all the statutes, from that of 
Anne to that of 1819. 5 LMle A. 88. 

4. In a contract for the purchase of property, the parties may stipu- 
late for the dan^ages to be paid in case of failure, and the court and 
jury will be bound by these damages thus ascertained, though they 
exceed the legal interest on the ralue of the property which ought to 
have been delivered. Tardeveau y. Smithy Hardin, 175. 

5. A covenant to pay $ 150, in negroes, in six months, for the som 
of $100, is usurious. 1 Bibbj 333. 

6. T, having a replevin bond on K, received several sums of money 
for forbearance, from time to time, greatly exceeding the legal rate of 
interest; apd then assigned the bond; the assignee and T were made 
parties to a bill for relief. The assignee being a bonajide purchaser, 
without notice of the usury, and being induced to purchase the bond by 
the express promise of K to pay, is entitled to have the amount on the 
replevin bond. But against T the complainant is entitled to relief 
and decree for the amount paid on the usurious dealing. Kenry y. 
Talbot, 4 Bibb; 39. 

7. An evasive answer on the subject of usury, shall betaken as aq 
admission of the usury. 4 Bibb, 319. 7 Monroe, 382. 

8. An answer that does not meet the charge of usury directly, is 
liable to be assailed by weak proof. Pierce v. Hedrick, 3 Little, 113. 

9. It seems that where facts amounting to usury are charged in a 
bill to be within the knowledge of the defendant, and he " cannot recol- 
lect, &c.,*' they shall be taken as true. Lawless v. Black, 4 Monroe, 488. 

10. The service unexplained in an answer is only another name for 
usury. The " large sum of money'* and the " hay and corn," without 
specification of the amounts, evince a disposition to evade a direct and 
explicit answer, therefore are an admission in effect of the allegation 
of the bill. Brackenbridge v. Churchill, 3 /. J. Marsh, 11. 

11. Ati obligation void in its origin on account of usury cannot be 
made valid by any subsequent transaction between the parties. Sailer 
Y.Durnan, 7 Monroe, 382. 

12. H loaned $250 to M, to be paid in one year; H to have 
instead of interest the use of a negro, whose hire greatly exceeded the 
interest, took from M an absolute bill of sale of the negro ; but gave 
M a writing, specifying that if he returned the money in one year he 
might redeem the negro. H kept the negro several years. The 
contract was usurious. H shall account for the hire of the slave, to 
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be set off against the money loaned and interest. McGennisY, H<triy 
4Bibb,327. 

13. The Court of Chancery will not entertain a suit to give relief 
to the party, upon a usurious contract, who has been guilty of the 
usury ; but if the other party bring the case into court, he must pay 
what is in conscience due. Morrison v. Helrriy 4 Bibh^ 460. 

14. A contract for the purchase of a slave at half price, and at the 
same time lending the vendor another sum with condition, that if a 
larger sum than the purchase money and the loan with interest con- 
joined shall be received, the slave shall be restored, and the lent 
money considered as paid, is usurious. Shanlcs v. Kennedy ^ 1 Mar- 
shally 65. 

15. Where money is loaned, and a negro given (upon a condi- 
tional sale as it purported) to secure the repayment, the hire of the 
negro and the sum to be repaid greatly exceeding the legal rate of 
interest, it was surely usurious, and the party shall be relieved. Knox 
V. Black, 1 Marshall J 298. 

16. There must be a lending and borrowing ; but if, upon an ap- 
plication to borrow money, a contract for purchasing property at a 
low price is made, with the privilege of repurchase at a price en- 
hanced beyond the legal interest, (th^ first purchaser incurring no real 
hazard,) it will be considered a device to evade the statute of usury. 
Heytle v. Logan, i Marshall, 629. ' ■ _ \ 

17. A sale of a bond at a discount greater than the legal rate of 
interest, does not come within the law against usury. Marchaui v. 
Prather et al. 1 Marsh. 544. 

18. If a bond be gi^en to a creditor of the usurer, who is not 
privy to the usury, it will be good. Chibs v. Coleman, 2 Marsh, 300. 

19. Compound interest is not forbidden by the statute against 
usury, but is held to be iniquitous and oppressive, and the chancellor 
will not enforce an agreement securing it. Brackenbridge v. Brooks, 
2 Mar&h, 174: dted 2 Salked, 449 ; 2 Atkins, 330- 

20. Upon demurrer to a declaration upon a note for so much 
mo&ey and interest, and a premium of eight per cent, the court can-^ 
oot pronounce it usurious ; if so, it must be shown by plea. Surlott v. 
Prfi^/, 3 MarsK 174. 

21. On or before the 10th of May next, I promise to pay John V. 
Bush, One Hundred and Fifty round Silver Dollars, for value received 
dus 19th day of March 1817. WiU. T. Bush. 

Test Will. T.Christie. 

I w^U pay fifteen per cent on the above note until paid* 

Witi. T. Bush. 



182 KENTUCBT. 

ThB defendant craved oyer and demarred. Bddi that the qnestion 
of borrowing or lending^ or a promise to pay extraordinary interest 
for the sake of forbearance^ is that on ^hich the question of usury 
rests, and there is nothing on the face of the writing that proves that 
fifteen per cent, was promised in consideration of forbearance, or for 
some other consideration, and if it was based on any other legal consi- 
deration, the stipulation was valid. It was, therefore, by plea of fact 
alone, that the defendant could avail himself of the usury. Bush v. 
Bushy 7 Monroe^ 53. 

22. On or before the 1st day of March, 1820, we, or either of us, 
promise to pay Benjamin Logan the full sum of $143, with interest at 
the rate of twelve per cent, from the date, witness our hands, &c. 
Judgment was rendered by default for the $143, and twelve per cent, 
interest. The bond, in this case, shows on its face, that more than 
six per cent, interest was reserved for the forbearance of the principal. 
That which appears need not be pleaded or averred. The court should 
have given judgment for the principal, and six per cent, only by the 
act of 1819. Dysut v. Logany 2 J. J. Marsh. 428. 

23. To have relief on the ground of usury, the fact of usury must 
be so charged in the bill, and to make it out in evidence only, will not 
do. Broumx. Heardy 3 Marsh, 391. 

24. Though the facts stated amount to usury, yet it must be 
charged. J^dand v. Johnson, 1 J. J. Marsh. 10-11. 

25. If the facts which constitute usury are set forth, it is not neces- 
sary, to charge them as usurious, the legal conclusion will be made by 
the court. Rhodes y. Bushy b MonroCy 46!7, 6 Monroey 81, 7 JMlpn- 
roe, 263. 

26. If the original contract was usurious, although the stipulations 
which are reduced to writing may be fair, yet they are void, the con- 
tract being unlawful, and parol evidence shall be admitted to show 
that the contract therein varied- from the writing. Lear v. Yamel, 3 
Jlfar^A. 419. 

27. Where the principal failed, and his sureties obtained indul- 
gence from his creditor, by agreeing to pay ten per cent, per annum, 
vhich they did, and then took the note of their principal for repay- 
men(t, including the ten per cent, paid by them, this last note was held 
to be usurious. Martin et al. v. Legrand^ 2 Littky 327. 

28. The party may make his defence at law, or omit to do so, and 
come into the court of chancery, either to enjoin the judgment or re- 
cover the amount paid usuriously on the judgment ; 4 Monroe^ 488; 
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5 Mcm^oe^ 394, 470 ; but lie cannot ayail himself 6f bdth jiirisdic- 
tions. If be make bis defence at law, be must abide by it. The 
court of cbancery will not compel a discovery to aid tbe defence in 
a court of law ; for the chancellor compels him to pay the princi- 
pal, which would be lost in the court of law. (See the statute of 
Feb. 1819, by which the contra.) ' 

29. The sale of notes for less than their nominal amount, is not 
usurious ; unless that mode of dealing is resorted to as a stratagem to 
evade the force of the acts against usury. Fiiigeraldx. Parky -4 
LMe R. 126. 

. 30. Where an injunction had been perpetuated against a judg- 
ment recovered by an assignee of a note, and the assignor thereupon 
gave his obligation to pay the amount and ten per cent, thereon, the 
contract was not deemed usurious ; because if the injunction had 
been dissolved, the law would have given ten per cent, to the as- 
signee. 4 Little R, 126. 

31. That the note was given upon usurious consideration, of 
which the assignee had full knowledge, is no defence in an action by 
the assignee against the assignor, after having duly prosecute^ the 
payor ; for the assignment is a separate contract from the note. 
O wings V. Grimes^ 5 Little jR. 331. 

32. But if a note were made and assigned for the purpose of 
securing an usurious loan, there could not have been a ^recovery 
against the assignor. Maeley v. ^mstrong^ 3 Monroe, 289. . 

33. The agreement of tbe party to abandon all claim for u&ury, 
in the setting oiF the hire of a slave against the interest' of money, 
for the purpose of obtaining the possession of the slave again, is 
nought X Monroe, 119. 

34. To a scire facias on a judgment obtained upon a usurious 
contract, the j^arty will not be permitted to plead the usury in avoid- 
ance of this judgment. Lawrince v. Sawiders, 1 Monroe, 266. 

35. But a note executed for the judgment upon isuch usurious 
contract is void, and the usury may be pleaded, notwithstanding a 
judgment was rendered for the demand. 1 Monr<)e,u266. 

36. Where usury has been sufficiently pleaded in an action at 
law, and in demurrer the plea adjudged bad, and judgment rendered, 
the matter cannot be set up again in equity. The defendant at law 
should have taken the case to the court of revisal. Ldturencex: 
Saunders, 1 Monroe, 269. 

37/ If the original contract were usurious, however, the contract 
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mi^t be tKvided into differetit securities, some wntten, some verbal, 
still the whole would be void. 5 Mtmroe^ 395. 

38. But an usurious transaction may be cleansed of the usury, 
and a new contract can be made free from usury, which will be legal 
and valid, as where the usurious interest is paid up, and upon a re- 

' newal of the security the party refuses to take more than legal inte- 
rest. 3Jlfon. 347. \J. J. Marsh. 21^. 10 H^Aecrfon, 367. 3 J. J. 
Marsh. 683. 

39. Where an unsuccessful defence of usury is made before a jus- 
:" tice of the peace, and on an appeal taken to the eirouit court, which 
t is dismissed for some fault in the justice or the clferk, the party may 

still have relief in the court of chancery ; and this is a just excep- 
tion to the rule, that where a party makes a defence in one court, be 
shall not apply to the other. 5 Monroe, 394. 

40. B obtained of R f 1057, and assigned him good promissory 
motes for $1800, and took his obligation for those to be returned on 
condition that B paid him $1216 within twelve months, otherwise 
not : JfeW, a clear case of usury. Bhodes v. Bush, b Monroe, 469. 

41. The limitation of five years in favor of the usurer, runs from 
fbe time the Usurious interest is paid. Ibid. 

42. Whatever difficulties may exist against the introductioii of 
parol .evidence, to reduce an absolute deed to a mortgage, none can 
.arise where usury is alleged and proved. It is the effect of the stat- 
utes against usury, to admit such evidence to vary or alter the terms 
of a written instrument, and to expunge from it all that is usurious^ 
Minglirig usury with the sound part of a contract, always presents a 
sufficient apology for the introduction of parol evidence to overthrow, 
vary and contradict any written document, however solemn and for- 
mal, introduced as evidence of the contract. Fenvdck y. Batdiff, G 
Monroe, 155, 553. 7 Monroe, 253. 3 Cofce E. 80. 5 C^e, 69l 
/7ro. Joe. 252. 

43^ An obligation to pay S C $300 one day after date with l^al 
interest from the date ; I also agree to let said S € have the field of 
mine she now occupies, until $100 of the above money is paid* 
The rent was worth more than the legal interest. This was a device 
to cover usury. Wholly v. Crviregner, 6 Monroe, 158. 

44. If a depreciated medium is loaned, and the loan is to be paid 

in a medium more valuable than the increase of the legal rate of iiH 

. terest, ttien a greater rate of interest is reserved than the law per* 

mits, esj>ecially if there be a lending and borrowing ; and the mat<^ 

ter generally rests on the inquiry, whether the transactiou k a loaa* 
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Usury may be by the reservation of interest, as rent on a lease 
made by the lessor, so intending to get interest to the lessee, at an uh- 
reasonable rent, or by obtaining a beneficial lease at an inadequate 
rent. Beets v. Saunderson, Cro, Jac, 44. , Shep. Touch. 62. Drew 
V. Power J 1 Scho. fy Le Fr» 182. Broum v. Odea, 1 Scho. Sf Le Ft, 
115. 

45. Every shift, device or subterfuge, which the ingenuity of man 
can invent to take unlawful interest, either directly or indirectly, or by 
any shift, or deceitful way or mean, is included in the provision of 
the statute. Neither are cases of usury confined to precise loans of 
money; but they extend to cases where the relation of debtor and 
creditor exist; and to cases, wares, merchandize or commoditiies. 1 
Scho. fy Le Fr. 191 — 2. Exorbitance of price imposed upon a 
person obtaining a loan or forbearance, are always liable to suspicion, 
and give a contr&ct the appearance of usury. No one has a right to 
take advantage of the embarrassments or distress of another, to im- 
pose upon him exorbitant terms for a loan or forbearance. In Latb^ 
ley v. Hooper s 3 Mkins, 379, Lord Hardwick said there has been a 
long struggle between the equity of this court and persons who have 
made it their endeavor to find out schemes to get exorbitant interest, 
and to evade the statutes of usury. The court very wisely' hath* 
never laid down any general rule beyond which it would not go, lest 
other means of avoiding the equity of the court should be found out. 
Therefore they always determine upon the particular circumstances of 
each case, and wherever thfey have the least tincture of fraud in any 
of these oppressive bargains, relief hath always been giVen. Grimes 
V. Sch^reeve, 6 Monroe, 553, 554, 

46. An advance of money to an applicant for a loan, and his ob- 
ligation taken to deliver slaves of a certain description in a certain 
time worth more than the money and legal interest, held to be usu- 
rious. Lindsley v. Sharpy If Monroe, 248. 

47. The device of a conditional sale of property to cover the ap- 
pearance of the usury detected. BiUts v. Bondurant, 7 Marsh. 423. 

48. Where the usurer has renewed his securities since the pa&sage 
of the act of 1819, he is entitled to recover the principal and legal 
interest. In making up the account between the parties, where there 
has been many notes and repeated borrowings, it will be necessary 
that the siiQple amount loaned at each time shall be ascertained, and 
this ought to be the amount of each note, excluding therefrom inte- 
rest, legal or illegal. On this sum so loaned, simple interest is to be 
calculated, disregarding all renewals and consolidations, till the time 
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tlie caloul^tioQ is made, and then applying the payment when made, 
first to the interest due, and then the balance to the principal, and the 
sum thus found due from either party, ought, to be the amount of the 
decree. According to this mode, all payments for usury or interest 
must be credited as payments when made. Kay t« Foider^ 7 Mon- 
roe, 596. 

49. Depreciated bank paper, like stocks or other comimodities, is 
a fit subject for contract of sale or barter. It may be sold or ex- 
changed for money or property without any imputation of usury. If 
one individual, believing that Kentucky bank paper would be equal to 
specie in one year, should purchase it for his own promissory note to 
the full nominal amount in specie, on a credit of two years, we cannot 
imagine why he may not do so ; nor can we perceive why the circum- 
stance of giving his own note, instead of any other thing in exchange 
for the bank notes, would taint the contract with usury. It might be a 
slight circumstance tending to strengthen others conducing to prove 
usury. But the contract could not be considered per se an usurious 
one. But where there is a contract of borrowing and lending the 
matter is different, or a sale of paper to an applicant for a loan. 
The reservation of interest in a separate note, is a strong indication 
of a loan, and unexplained should be conclusive. Boswells v. Clarke 
souy 1 J. J. Mar. 49, 50, cited 1 Jon. ch. 193. Dey v. Dunham, 2 
Jon. ch. 537. For bad plea, see 1 /. J. Marsh. 278. 

50. If the whole consideration were usury, the note, even accord- 
ing to the act of 1819, is void. It was not necessary to aver the 
amount of the loan nor its date. Lollard v.. Field, 1 J. J. Marsh. 
284. 

51. K loaned to the plaintiff $37 50 in specie, (when the paper 
of the bank of the commonwealth was at a depreciation of ttoo for 
one,) for which the plaintiff executed his note for $90 in common- 
wiealth paper, payable in one year after the date. This is not usuii- 
Qus. The lender risked the prospective value of the paper. This 
value was variable and contingent. It was the subject of specula- 
tion. Where there is hazard that the lender may have less than his 
principal, it is no usury. Wilson v. Kilbum, 1 J. J. Marsh. 596. 

52. M purchased two notes which S executed to B, who sold 
them at a considerable discount. The object of S and B was to 
raise money on the notes for the use of S. M was not informed of 
this when he bought the notes. M did not lend money, he purchased 
choses in action made assignable by statute, and constituting an ar* 
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tide of traffic ; there is no usury in the matter. Shackelford v. Afyr" 
risy 1 J, /. Marsh. 4&7. ' . 

53. The defendant pleaded to an action on a note, given to the 

Bank of Kentucky, that the note was given for its nominal amount in 

depreciated paper, and that he had paid the hank an amount equal to 

the specie value, of the paper. Betwixt individuals, the value of the 

paper and six per cent, interest upon that value, is the utmost that the 

la^ will enforce a borrower of such paper to pay ; more is usurious. 

But the act of 1820 provides, that the consideration of a note given to 

the Bank of Kentucky^ shall not he questioned in any suit brought, 

upon the same, to evade the ^payment thereof This provision includes 

such a plea as this. Harrison v. Bank of Kentuckyy 2 J, J. 

Marsh. 140. 

54. Taking in a note given upon a usurious contract, and execut- 
ing another in lieu thereof to a creditor of the usurer, gives the obli- 
gor an instantaneous right of action to recover the usury ; and the 
statute of limitations will commence to run. Brakenbridge v. Chur* 
chill, 3 J. J. Marsh. 16. 

55. Depreciated bank paper is a commodity liable to be bought 
and sold like any other article. A lending and borrowing must be 
established before there can be usury. A device to avoid the statute 
is, in reality, but a lending and borrowing. The court cannot, from 
the solitary fact that a note was given payable in specie in twelve 
months, for the same amount of depreciated paper, conclude that. 
there was usury. Talbot v. Warfield, 3 J. J Marsh. 84. 

&6i The receiving of interest is evidence that the transaction was 
a loan. Morris v. Caldwell, 3 J. J. Marsh. 694» 

67. Note payable in dollars for nominal amount of loan in Com- 
monwealth's Bank notes, is usurious. Fleming v. Tlwtnas, 4 /. J. 
Marsh. 48. 

58. In original transaction usurious, the contamination extends to 
all subsequent transactions embracing and continuing the first. Jlfc- 
Camphell v.^ GUI, 4 /. J. Marsh. 89. 

59. Usury paid may be recovered by bill in chancery. Ibid, ^ 

60. Although the holder of a note which contains usury has re- 
ceived as much Commonwealth's Bank paper in discharge of it as 
amounts nominally to the entire sum called for by the note, yet he 
has received no usury; unless the Commonwealth's Bank paper ac- 
cepted by him in discharge of the note, amounts, in real value, to 
more than what was legally due. Holmes y. Jesse, 5 /. /. Marsh. 
431. - 



4 



188 KENTUCKY. 

P" 61. A executes his note to B for $1000,containi&g $200 usary. 
A pays B $1000 in Commonwealth's Bank paper when at a depre- 
*ciation of fifty per cent., and thereupon B surrenders the note to A; 
in such case, A cannot recover of B the $200 of usury which the 
note contained. Ihid. 

62. If A loan B $ 100, take his note for $200, and afterwards ac- 
<5ept $100 (or its equivalent, $200 in Commonwealth's paper) in dis- 
charge of the note, he has no longer any just or legal claina on B, 
nor in such case can B complain of usurious exactions. Ibid, 

63. On contract to pay Commonwealth's paper and interest there- 
on, it is not usury to exact Commonwealth's paper and interest, not- 
withstanding the paper has appreciated since the date of tlie contract 
Turpin v. Turpin, 7 /. /. Marsh. 37.^ 

64. Obligee assigns a note, informing assignee that it is bearing 
an interest at twelve per cent, and promises that if the obligor did 
not agree, when assignee should see hind, to pay twelve per cent., he, 
obligee, would pay it Decided, that obligor had not induced as- 
signee to purchase the note. He would be relieved from the pay- 
ment of the usury. Denham v. StonCy 7 /. J. Marsh. 176. 

65. Previous to the passage of the statute of 1819, A executed 
a note and B endorsed it, with a view to obtain for A the loan of a 
Sum of money from C, and C loaned the money to A at an usurioos 
rate of interest on the faith of the note. Decided, that it appearing 
that the transaction was an usurious loan of money by C, the note 
was void, and A and B absolved from all liability to C for the money 
loaned by him to A. OiUen v. Graves^ 7 J. J. Marsh. 630. 

66. Where one party delivers to another depreciated bank notes, 
and takes an obligation for their nominal amount, payable in specie 
at a future day with interest, the tranisaction, nothing else appearing, 
.inust be taken to be a usurious lending. Relief granted from the 
judgment to the amount of the usury. Watfield v. Boswell, 2 Dcmaj 
226. 

67. Where, upon an application for a loan of tnoney, a party ad- 
vances it upon property of much greater value, being sold and deliv- 
ered to him, the vendor reserving the right to repurchase by refund- 
ing the money with interest in a given time ; the transaction is treated 
by the courts as a loan upon security, and a mere device to evade the 
statute of usury. Perkiiis v. Dye\ 3 Dana, 173. 

. 68. A judgment is recovered against a principal and surety. Upon 
an agreement then, the surety signs the replevin bond, and the prin- 
cipal gives iiim a note which includes the full amount of the replevin 
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bond, vnth about thiriy per cent, added to it^^ and the surety agrees in 
writing to credit the note with tHe same amount, provided the princi-^ 
pal pgys the replevin bond himself. They agree in the pleadings 
that the arrangement was intended not merely to have the effect of a 
penal bond, but as an indemnity to the surety, in case the payment 
of the replevin bond should devolve on him. Held, that this contract, 
is but an agreement for a loan of money in a certain contingency at a 
future day, upon an agreenient that more than six per cent, should 
be paid for the loan, and is usurious. The surety may enforce a 
jndgment he has on the note, to the amount actually paid by him in 
discharge of the replevin bond, with legal interest from the time 
when he paid 4t. From the balance, the principal is relieved in 
equity. Moore's Ex*rs v. Vance, 3 Dana, 362. 

69. The laws of the several states relating to interest and usury, 
vary essentially ; and whether a note payable in another state on a 
contract there made, is infected with usury or not, depends upon the 
local laws of that state; which are not judicially known to the courts 
here, but are facts to be averred and proved like other facts ; and 
without such proof, no court here can decide that such a contract is 
usurious. Greenwade v. Greenwade, 3 Dana, 497, 

70. Usurious interest having been paid by a principal debtor, ^ 
surety seeking to be relieved of the whole debt on other grounds, is 
relieved from so much as the excess above the lawful interest, applied 
as a payment when it is exacted, will extingu^ish. Bartlow v. Bonde, 3 
Dana, 595. 

71. Usury in the contract between an assignor and assignee, upon ^ 
which a note Was assigned, does not affect the note itself, and cannot 
be taken advantage of by a third party to gain a precedence for his 
own debt in the application of the trust estate conveyed to secure both 
debts. The laws against usury are made to protect those only ^ upon 
whom it is practised ; and a stranger to a contract can take no ad- 
vantage of the usury with which it is affected against the will of the. 
party who submits to it. Campbell v. Johnson, 4 Dana^ 181. 

72. The surety in replevin bond may with or without the assent 
of the principal, insist that credit shall be given on the bond for usury 
exacted of the principal for forbearing to collect the bond. Cracker 
V. Trdhore, 5 Dana, 81. 

73. When a debtor pays money to his creditor for usurious inter- 
est upon the debt, equity will neither permit that application of it, nor 
peri](iit the debtor to recover it, while the debt and legal interest 
remain unpaid, but will consider it as money repeiTip^ by the credit<3ir 
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for the use of the debtor, (though such was not the intention of the 
parties) and which ought then to have extinguished thus much of the 
debt 5 and when the debtor or his surety insist that it shall be so appli- 
ed, the statute of limitations is no answer to the demand. Ibid. 

74. Any deed or other writing, however absolute upon its face, if 
given in fact to secure an xi^rious loan, may be impeached by parol 
proof. Stasop v. Phelps, 7 Dana, 300. 

75. A party hired two slaves at $150 for a year, and afterwards 
obtained a bill of sale of them to secure a debt of the owner, which 
had been assigned to him ; when the year was half out, having to 
provide for another debt which he owed, the assignor obtained $200 
of the hirer, $100 by giving up the note for $150, and $100 for the 
hire for another year. Held, that this must be darned one of many 
usurious transactions that occurred between the parties; and upon the 
redemption of the slaves, the hirer must account for their hire at a 
reasonable rate, credited by the paynaents made. Woodward v. Fitz- 
patricky 9 Dana, 121. 

76. Where a party was offered a note in payment, part of which 
was for usury, and was assured by the maker that it should be paid in 
full, and then received by assignment, and afterwards gave it up, and 
took a new note of the same obligor with security for the amount, 
thereby relieving his assignor : Held, that neither the obligor nor his 
surety can be relieved against the payment of the usury ; their remedy 
is against the party with whom they contracted to pay it, and who has 
virtually received it. From the payment of some usury in the last 
note, for forbearance since the assignment of the first, relief is granted. 
Goodloe V. Ross, 9 Dana, 593. 



SECTION XIIL 
LOUISIANA. 
Civil Law, Chap. 3. 

^rt. 2894. It is lawful to stipulate interest for a simple loan, 
whether of money or other movable things. 

Art. 2895. Interest is either legal or conventional. Legal interest 
is fixed at the following rates, to wit : at five per cent, on all sums 
which are the object of judicial demand, whence this is called judicial 
interest; and on, sums discounted by banks, at thei^:ate established by 
their charters. The amount of the conventional interest cannot ex- 
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ceed ten percent. The same must be fixed in writing; and testi- 
monial proof of it is not admitted in any case. 

Art, 2896. The release of the principal without any reserve as to 
interest, raises the presumption, that it also has been paid, and operates 
of release of it. 

1. By the laws of Spain, conventional interest was allowable; 
and in order that the contract should be usurious, it must be shown ; 
that the convention was for a rate of interest greater than the usual 
rate. 

2. And where contract was usurious, plaintiff might recover prin- 
cipal and such interest as was legal, he only forfeited such part of the 
interest as exceeded the rate allowed by law. Caisergues v. Dugar- 
reaUy 1 Martin JR. 11. - 

3. If usurious interest has been paid, the defendant may, under the 
plea of payment, demand the deduction from tbe principal due, of the 
differerence between the legal interest of five per cent, and the usu- 
rious interest paid. Dunnford v. Baritau^ 5 Jtf. JR. 504. 

4. If by written agreement usurious interest is contracted to. be 
paid, the lender cannot recover the highest rate of conventional inter- 
est, but only the legal interest. /M(i, 506. 

5. A stipulation, that if a note be not paid at maturity, it shall bear 
interest at the rate of ten per cent, from its date, is not usurious. Lau- 
derdale y. Gardner^ 8J\fL R-716. 

6. Contracts in which there is usury, are, by the Spanish law, 
null as to all intetest, but the lender may recover back the money 
loaned. Byrd v. Bovde, 5 JV. S. 202. Herman v. Sprig, 3 JV, S. 190 

7. Usury may be committed by agreeing to take the legal rate of 
interest on a larger sum than that really due. Ford v. Shamhurgh^ 
3 JV. S. 622, 

8. If the services of a slave, given for the use of money, exceed 
in value the highest rate of conventional interest, the contract is 
usurious. Galloway y. Logan, 4 JV. S. 167. 

9. A contract by which a borrower agreed to pay interest to 
lender on bank stock, received by him at a certain price when the 
stock was worth less in the market, is usurious. Astor y. Price et aL 
7 J^ew Series, 409. . 

10. If a note bearing interest be given for a debt due, the creditor 
may waive proceeding or claiming under the note, and recover on the, 
previous debt. Depau v. Humphreys, 8 JV. S'. 2, or 20 Martin. 

11. A transaction entered into in New York, and to be executed 
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there, by which A and B exchange their notes, benring interest at six 
per cent., and in consideration thereof, B engages to insure a certain 
number of lives with A, at the usual rates, and also send his annual 
crop of sugar to A, to be sold on the usual commissions, i$ usurious and 
void by the laws of New York. Clague et al. v. their Credilors, 2 
Lou. JR. 1 15. 

12. An injury from usury is not a quasi offence^ and a suit for it is 
not barred by one year. Perrvlleat v. Pench^ 2 L. ii. 429. 

13. A contract to pay usurious interest is a natural obligation, 
and money paid under it cannot be recovered. Ibidy 431. 

14. A contract by which ten per centum interest is taken for 
money, and two and a half per cent commissions for advancing iJt, is 
usurious, and the lender can consequently only recover the prindpaL 
Daquin et al, v. Cairon^ 3 L. R. 393. 

15. In all questions touching usury, the inquiry is this : " Were the 
advantages or remuneration stipulated for in consideration of the 1o«a 
of money, and if so, are they greater than the rate of interest allowed 
by law V Ibid, 409. 

16. But if the original contract be for a legal rate, and this be 
afterwards extended to an illegal rate, the second contract being null 
does not avoid the first, which remains good. Ibid, 409. 

' 17. Defendant being sued on a mortgage for a certain sum with 
interest, may plead, that in addition to the interest, the plainti£P had 
received the services of the slave mortgaged, so that the contract was 
usurious, and may demand in compensation the value of the services 
as an offset both against principal and interest. Kains v. Kempf 4 
Lqv. R. 319. 

18. Where plaintiff having funds of defendant in hand, charged 
him in account with interest, and credited him with the funds, so as to 
leave a small balance which was afterwards settled. . Held, that the 
defendant having made no objection at the time, nor for several years 
afterwards, could not object to the account as charging usurious inter- 
est, for his assenting to the account was a payment of such interest 
Millaudon v. ^maudy 4 JL. R. 544. 

19. The laws of Spain, affixing a penalty for taking a higher 
interest than that allowed by law, are repealed. Ibid. 545. 

20. Usury may be shown and taken advantage of, even Tyhen it is 
not pleaded, if it appears from the petition or evidence offered by the 
plaintiff that more than ten per cent, was stipulated. Flower et al. v. 
O'Cmner, 7 Lou. R. 208. 

. 21^ Usury necessarily uiyplTes a loan or forbearance of payment, 
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money given for the loan of money . An obligation to be tainted with 
usury, must in its inception be based upon a loan of money above the 
legal rate of interest. The sale and giving in payment of a note ^ at a 
greater discount than the interest allowed by law, is not usurious or 
illegal, as between the holder and endorsers, when it is transferred by 
delivery without endorsement. J^orwood v. Waddelj 11 L. R. 493. 

21. In the absence of legal proof of a foreign law concerning 
interest, the court will be governed by the law of Louisiana in allow-> 
ing interest. . Mctscn y. Mason, 12 L. R. 594. 

22. There is no usury in the sale of a note, although more than the 
highest rate of conventional interest was deducted, if the vendor does 
not endorse it, or is not a party to it. It is of the essence of a contract 
of loan, that he who receives money is bound to return it, and to 
which alone usury attaches. JSTott v. Passett, 15 JL. JR. 306. 

23. Where there is no evidence of the rate of interest, in the state 
where the obligation sued' on was made, it must be assumed a& the 
same rate of legftl interest in this state. Patterson v. Yorrisouy 16 
I.il. 557. 

24. A third purchaser of an estate subject to certain mortgages, 
which she assumes to pay, cannot set up her claims in opposition to the 
mortgage creditor on said estate. A person coi^tracting to pay the 
debt of another, and receiving property out of which it was to be paid, 
cannot oppose the plea of usury or go into the consideration of that 
debt, and retain the means. placed in his hands to pay it. Usurious 
interest which has been paid cannot be recovered back. Kenner 8f Co. 
V. Halliday et ah, 19 £. jR. 155. 

25. Where A gave his own note to B for $11,000, payable in two 
years, and received in payment the note of a third person, endorsed by 
B, for $10,000, payable ten days after his own : Held^ that it was an 
agreement to give and receive usurious interest, and null. 

An agreement to take even a legal rate of interest on a larger sum 
than is really due, is usurious. So a contract to make cash advances, 
and to receive ten per cent, interest thereon, and be entitled to one- 
third of the profits of the firm to which the advance was to be made, 
was held to be usurious. Accounts which have not been objected to 
and received by the party, although they contain extravagant charges 
for commissions and usurious interest, will not be re-opened in a suit 
for a final settlement, and to recover a balance. Usurious interest once 
paid cannot be recovered back. Flower v. Millaudon, 19 i. JR, 185. 
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SECTION XIV. 
MAINE. 

« m 

Revised SMutes of 1840, fc^e 317, title 4, chaf. 69. 

. Section 1. The legal rate of interest, upon the loan, or forbear- 
ance, of any money, goods, or merchandise, or things in action, shall 
continue to be six dollars upon one hundred dollars, for one year, and 
at that rate, for a greater or less sum, and for a longer or shorter time. 

S£CT. 2. If any person, upon any contract, mortgage, or assurance, 
hereafter xnade, shall take, directly or indirectly, for loan of «any 
moneys, wares, merchandise, or any other commodity, above the rate 
of interest mentioned in the preceding section, and if, upon any such 
contract, bond, mortgage, or assurance, whereupon, or whereby, there 
shall be reserved or taken above the rate of interest aforesaid, an 
action shall be commenced against the debtor, he may, on the general 
issue, avail himself of this act, and thereby avoid the excess over and 
above said legal rate of interest. 

Sect. 3. In any such action, sued on any such bond, contract, 
mortgage, or assurance, wherein or whereby a sum is secured or given, 
for forbearance or giving day of payment, for any particular time, 
then, if the creditor be alive, and the debtor, or any one of them, 
where there are two or more, shall come into court, where the cause is 
pending, and shall actually swear that there is reserved, or secured, on 
such bond, mortgage or contract, or assurance, above the legal rate of 
interest, above mentioned, or that the creditor has received more than 
the legal rate of interest, above stated, for the forbearance of the 
money, or other things, lent or sold, all such excess, above legal in- 
terest, shall be void : and the debtor shall be discharged from the pay- 
ment of it, unless the creditor, or one of them, if there be more than 
. one, will swear that he has not, directly or indirectly, wittingly taken 
or received more than the legal rate of interest; and that by such bond, 
mortgage, contract, or assurance, there is not reserved more than sucb 
legal rate of interest. . 

Sect, 4. Nothing in this chapter shall extend to letting cattle, or 
other usages of the like nature, in practice among farmers, or maritime 
contracts among mercb^nts, as bottomry, insurance, or course of 
exchange, as has be^ heretofore practised. 

Sect. 5. Whoever, on any si^oh loan^ shall in ^y mapner pay a 



tfB THE STATtTTES A&AINS'f tScmT NOW. Of FQE€B. 



195 



greater sumor value than is by law allawed to the creditor^ may, or 
his persoaal representatives may, recover of the creditor,,or hiis repte*- 
sentatives, by action at law, the excess, so received by such creditor, 
whether in money or other property. 

Sect.. 6. The preceding section shall not extend to bills of exr 
change, or promissory notes, payable to order or bearer, ia the hands 
of an endorsee or holder, who shall have received the same in good 
faith, and for a valuable consideration, and who had not, at the time 
o^ discounting such note or bill, or paying such consideration, actual 
notice^ that the same had been given for an usurious consideration, G% 
upon an usurious contract* 

Sect. 7. In a suit brought where more than legal interest shall be^ 
reserved or taken, the party, so reserving, and taking, shall* recover no 
costS) but shall pay costs to the defendant ; provided the damages shall 
be reduced by the oath of any one of the defendants, where there are 
more than one, by reason of such usurious interest 

SfitT. 8. The action, mentioned in the fifth section of this chaptcF^ 
must be commenced within one year, ne^t after the payment of the 
money or property therein mentioned, or the same will be barred. 

1. If money be loaned on a usurious contract, and on maturity of 
the note it be partially paid, and a new note, similar to the former, be 
giveii for the balance, such new note is void for the usury. And if the 
borrower be not a party to the usurious note, being neither maker nor 
endorser, but the security is such, both as to parlies and time of pay- 
ment, as had been previously agreed between the borrower and lender ;. 
the endorser, in action against him, may show the usury in bar of the 
action. Warren v. Crdbtree, 1 Greenleqfj 167. 

2. The consideration of a recognizance or statute acknowledgment 
of debt, it seems may be impeached for usury, even in an actidn 
brought by the creditor against the debtor, for possession of the land 
taken by extent in satisfaction of the debt. Chandler v. Morton, 5 
Greenleafy 374. 

3. The party giving a usurious security is in all cases entitled, at 
some time, to avoid it by showing the usury, unless he has waived the 
right by his own act, or forfeited by his own neglect. Richardson v.. 
Field, 6 Greerdeaf, 35. 

4. Therefore, where a right in equity of redemption had been sold 
at sheriff ^s sale, and became absolute in the purchaser by the expira^ 
tion of the year, and the. purchaser took an assignment of the mort« 
gage» thus .uniting the whole title in himself, and then brought a writ 
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(d entry a^inst the mortgagor, tvho had always remained in poases- 
' sion; it was bek), that the latter might set up the defence of usury in 
tlie notes to defeat the demandant's title. Ibid. 

' 5. Where the title to real estate is absolutely Talid by deed of bar- 
gain and sale, it shall not be disturbed by proof that all or part of the 
consideration was a usurious debt. Hale v. Jeweli, 7 Chremleqf^ 43&. 

6. Bdbre the statute of 1834^ cb. 122, to restrain the taking of 
excessive usury, all securities for the paymei^t of money loaned on any 
usurious contract, wherein usurious interest was reserved or securfj, 
were merely void, although no money was actually paid. And Tvhere 
money is loaned on such usurious contract, and the security in whic^ it 
is reserved is avoided for that cause ; the money actually loaned oq 
such contract may be recovered on the money county. The statute of 
1834, ch. 122, applies only to contracts made after the act took e&ct. 
Where the original contract^ is usurious, any subsequent one, made to 
carry it into effect, and obtain the fruits of it, is also usurious and void. 
Lowell v. JohnsoHj 14 Maine, 240* 

7. The sale of a negotiable note, free from usury when made, and 
ayailable as a good note before the sale, at ^ greater discount than 
legal interest, is not usurious, although endorsed by the party making 
the sale ; and on non-^payment by the maker, the endorsee may main- 
tain an action agp.inst the endorser. The sum which the endorsee is 
entitled to recover from the endorser, is the amount of the money paid 
for the note, with interest. French v. Grindley 15 Mainey 163. 

8. The sale o/ a negotiable note, free from usury when made, at a 
greater discount than legal interest, is not conclusive evidence of usury, 
although the party making the sale is unconditionally liable by his 

^ endorsement. Fenner v. Sewall, 16 Maine^ 456.. 

SECTION XV. 
MARYLAND. 

Chap. 69. ^n act against excessive mury. 

Beit enacted, by the Queen^s most exceUent Majesty, by and with 
the advice and consent of her Majesty^ s Governor, Council and Assent 
bly of this province, and the aiUhority of the same, That bo person 
or persons whatsoever, within this . province, whether inhabitant or 
foreigner^ upon any contract, from and after the end of this present 
session of assembly, shall exact or take, directly or indirectly, for loan 
«f any monies, wares or merchandizes, or other Qommodities wbfytso- 
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ever to be paid in money, above tfee value of six pounds for the for- 
bearance of one huhdred pounds for one year, and so after that rafe 
for a greater or lesser sum, or for a larger or shorter time, nor shall 
any person or pefrsons whatsoever, within this province as aforesaid, 
from and after the time aforesaid, exact and take directly or indirectly, 
for loan of any tobacco, wares, merchandizes, or other commodities, 
for one year, to be paid in tobacco or othercommodities of this province, 
above the value of eight pounds of tobacco for the forbearance of one 
hundred pounds of tobacco, and after that rate for a greater or lesser 
sum, or for a longer or shorter time. 

II. And, That all bonds, contracts and assurances whatsoever, 
made after the time aforesaid for payment of any principal money or 
tobacco, goods or commodities aforesaid, to be lent or covenanted to be 
performed, upon or for any usury, whereupon or whereby there shall 
be reserved above the rate of six j)0unds in the hundred for money as 
aforesaid, or above eight pounds in the hundred for tobacco, or other 
goods and commodities as aforesaid, shall be utterly void. 

III. Andj That all and every person and persons whatsoever, 
which after the time aforesaid shall, upon any contract to be made, 
take, accept and receive, by ways or means of any corrupt bargain, 
loan, exchange, chievezance, shift, or interest of any wares, merchan- 
dizes, or other thing or things whatsoever, or by any deceitful ways or 
means, or by any covin, instrument, for deceitful conveyance, for the 
forbearance, or giving day of payment, for one whole year, of and for 
their money, tobacco, goods and commodities aforesaid, above, the 
sum of money, or quantity of tobacco aforesaid, for the forbearance 
aforesaid, shall forfeit and lose for every such offence the treble value 
of the money, tobacco, wares, merchandizes, or other thing, so lent, 
bargained, sold, exchanged, and .shifted as aforesaid, the one-half of 
the said fine and forfeiture to our sovereign lady the queen, her heirs, 
and successors, for the support 6{ this government, the other half to him 
or them that shall sue for the same, to be recovered in any court of 
record in this province, by action of debt, bill, plaint, or information, 
wherein no essoin, protection, or wager of law to be allowed. 
September, 1704. 

/ 

1. A promissory note for $1,745; payable ninety days after dat^,. 
made by B at the request of E, and for his accommodation, and by E*. 
taken to G, who endorsed it with E, andUhen delivered by G to M,. 
who negotiated it with H for $1,648, which was paid to E-, is void,, 
for usury. Saucrevein v. Pf-unneTf 1 Harris fy Gill, 477. r 
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2l Where a note commences in usury, or in other words, wbere 
a note is tainted ^vith usury at its birth, when it first becomes legally 
efficient slnd operative, so as to give to the holder a right of action upcm 
it» no subsequent holder for a valuable consideration, without notice 
of sqch usury, can maintain a suit upon it ; such note being declared 
by statute null and void. A note endorsed for the accommodation 
of the maker, and passed by him as a security for a usurious loan, is 
a usurious contract in its inception, as the lender is in fact to be con- 
sidered the first holder of the note. ibtd. 

3. A}oanat par of bank notes passing at from two to five per cent, 
disdount, unexplained by circumstances, would be usurious ; but where 
the borrower was at liberty to return them to the lender at their par 
value, and so exempt hftnself from loss, such a transaction would not 
be deenfed usurious, unless the privilege wa^ a mere cover to cloak a 
usurious design. Catron v. Shaw 4r Tiffany^ 2 Harris^ GUI, 13. 

4. Upon a plea of usury to an action upon a single bill, it appeared 
that the bill had been given upon a settlement of an account, which 
contained items of debt and interest. In two of the items the interest 
as calculated exceeded six per cent. The receipt for the bill at the foot 
of the account stated that in case of error either way, should any he 
discovered, it should be corrected.' Hddy that this was no evidence 
of a usurious agreement. StackeU v. Ethealh 3 Gill 4* Johnson, 123. 

5. Every case of usury must depend upon its own circumstances. 
It is the intention, and not the words used, that gives character to the 
transaction ; and that intention when it can be reached must govern. 
Where the real truth and substance is ascertained to be a loan of money, 
a lending on one side and a borrowing on the other at a rate of interest 
exceeding six per centum., the form given to the transaction is not 
material \ no shift or device can tal^e it out of the act of assembly. 
Ibid. 

6. Z being insolvent, and desirous to raise money, applied to F smd 
obtained his promissory note for $250, payable sixty days after date 
to Z for the purpose of selling it to raise money. No consideratioa 
Was<paid for the note. Z endorsed the note in blank, sold and deliv- 
ered it to the plaintiff, who was ignorant of its being a lent note, for 
the sum of $200. The maker of the note was in good circumstances. 
Held, that the note was usurious and void. Cocketf v. Forred, 3 
GUI ^ Johnson, 4&2. 

7. Usury is a question of fact for the determination of a jury, A 
note made and endorsed in execution of a previous usurious contract is 
void. Thomas v. Cotheall, 5 Gill ^ Johv^son, 23. v ^ 
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& Where all"^ usunoiis contracts are declared by law to be null and 
void, there can be no recovery either at law or in equity in a suit insti- 
tuted upoDt an instrument infected with usury, if the defence of usury 
be pleaded ; the very instrument that is sought to be enjforcedy being 
null and void, 

9. When a mortgage is given on a usurious consideration, the 
plea of usury either by the mortgagor or bis alienee is a full defence to 
a bill for a foreclosure by the mortgagee. But there is a recognized 
distinction between that £^nd the case of a mortgagor who goes'into 
chancery seeking relief against the mortgage on the ground of usury, 
which will only be extended to him on bis paying or offering to pay, 
the principal and legal interest of the sum due, and this on the princi- 
ple that he who seeks equity to obtain relief, must do equity. Tturn^ 
500, ExV cf Niff V. Blizzard 8f Jacobs. 

In this case, both the defendants set up the usury in answer, and 
one pleaded in addition. ,6 Gill 4r Johnson, 18. 

10. Ejectment for land. Plea, general issue and joinder. I^laiu'- 
tiff produced and read in evidence, a deed from the defendant on the' 
19th April, 1794, whereby, for the consideration of JESOO, current 
money, the defendant conveyed to the lessor of the plaintiff the lant) 
in question. The defendant offered in evidence, that the lessor of 
plaintifif lent to the defendant the sum. of X500, and that at the time - 
of the loan it was agreed^ by parol between them, that lessor of 
plaintiff shpuld receive, and defendant pay, at the rate of nine per 
cent, per annum on the money so loaned; and it was further agreed 
that the defendant should execute a deed as a further assurance, un- 
der which plaintiff claims title. The defendant further offered and 
read in evidence, a bond admitted tp have been executed by the les* 
sor of plaintiff to defendant on the 1st of May, 1794, stating the loan 
of the said sum of <£500 on the 19th April, 1794, and the deed for 
the land from defendant to lessor of plaintiff, and thjat the defendant, 
had agreed to, pay unto lessor of plaintiff the said £bOO in gold and 
silver, with legal interest thereon from the last mentioned day, on the 
1st of October then next, and that if the money was then paid, the 
lessor of plaintiff should make over the land to the defendant ; but if 
it was not then paid, the said bond should be void. 

Plaintiff offered in evidencq, that the sum of j£500 ifras composed 
of ^36, 5s. 4d. money lent, of je55, 10s. due at , that time on bon4 
from defendant to lessor of plaintiff, and which bond in considera* . 
tion was given up ; and of the further sum of £8, 4s. 8d. at and be- 
fore that timejjtte by account from defendant to lessor of plaintiff, for 
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work and labor as a surveyor^ done for defendant by lessor of plain- 
tiff. The court charged the jury, that if it appears to the jury from 
the evidence that the said sum of £436, 5s. 4d. was not actually lent, 
but a less sum, so that the lessor of the plaintiff was to receive bj 
virtue of the said deed and bond a sum of money for interest exceed- 
ing the rate of six per cent, per annum, on the consideration expressed 
in the said deed, that then the said deed was usurious and void. Ver- 
dict for plaintiff; defendant excepted. The Court of Appeals, June 
term, 1802, affirmed the judgment below. Hogmire. v. Chapliity 1 
Harris 4r Johnson^ 29. 

11. A stipulation to repay the principal in money is not necessary 
to constitute a loan : it is enough if the principal is secured, and not 
honajide put in hazard ; and it matters not what the nature of the 
security is, if it is sufficient. As if a man borrow <£2Q to pay JCIO 
for interest for one year, and pawns goods to the lender of the value 
of j£100, on a stipulation in writing by the lender to return the goods 
on payment by the borrower of -£30 with intei^st thereon ;— ^this is 
an usurious lending, though there is no undertaking by the borrower 
to repay the principal. Per Buctianan, Justice, in Tyson v. Bighards, 
3 Harris Sf Johnson, l\2. 

12. A qui tarn action was brought under the act of 1704, ch. 69, 
against usury for $450 debt. The declaratioii contained two counts, 
each demanding $450, on a corrupt agreement for a loan of $150, 
fipom 2d of September, 1805, to 5th of October, 1805, for which the 
lender was to receive $90, and for securing the payment thereof the 
borrower gave his promissory note to the lender for $240, payable in 
thirty days. Verdict (on nil debet pleaded) that the defendant owed 
the said sum of $450 ; and a judgment rendered thereon for $450 
debt and $900 damages and costs, to be released on payment of $450 
with interest, &c. On appeal, the judgment was reversed. Bochme 
y. Aisquith, qui tarn, 4 Harris Sf Johnson, 207. 

Whether a qui tarn action will lie, where the usurious loan is for 
a less time than one whole year. (Quere.) 

13. If a promissory note was drawn to borrow money at illegal 
interest, and the holder obtains money on it on a usurious considera- 
tion, the note is, under any circumstances, void. But if the note was 
honajide in its origin, an innocent holder without notice may recover 
on it, though it may have been subsequently passed upon a usurious* 
consideration. .Burt v. Given, 4 Harris §* Johnson, 507* 

14. Whether a promissory note drawn to borrow money is usuri- 
ous in itg inception, because money has been obtained on it by the 
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holder, on a usurious consiaeration, although the drawer at the mak* 
ing the note, had no knowledge that such a use was to be made of it 
Quere. Ibid., 

15. Trover for goods mortgaged to secure a usurious deb! cannot' 
be sustained, unless the plaintiff has tendered the amount actually 
loaned. [But subsequent decisions have changed the ruUi] 

ff the party by whom such debt is contracted becomes an insol*- 
rent debtor, his trustee, under the insolvent laws, is equally bound to 
make such tender to entitle him to recover the goods mortgaged. 
Letbis V. LatcuTy 6 Harris Sf Johnson, 100. 

16. Where a bank calculated their discount on notes agreeably 
to Rowlett's tables, and had by mistake or error deviated from : the 
tables, and not by intention from the rules prescribed by Rowlett, a 
case Would be presented from which usury could not be deduced. 
Duvall V. Farmer* s Bank, 7 Gill fy Johnson, 61. 

17. Mistake of two cents in a discount is not evidence of usury. 
10 QUI 8r Johnson, 209: 
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Revised Statutes, page 307. Interest of money. 

Section 1. The interest of money shall continue to be at the rate 
of six dollars, and no more, upon one hundred dollars for a year, and 
at the same rate for a greater or less sum, and for a longer or shorter 
time. 

Sect. 2. No contract or assurance for the payment of money 
with interest at a greater rate than is allowed by the preceding sec- 
tion, shall be thereby rendered void ; but whenever, in any action 
brought on such contract or assurance, it shall appear, upon a special 
plea to that eflfect, that a greater rate of interest has been directly or 
indirectly reserved, taken or received, than is allowed by law, the 
defendant shall recover his full costs, and the plaintiff shall forfeit 
threefold the amount of the whole interest reserved or taken, and shaH 
have judgment for the balance only, which shall remain due after de- 
ducting said threefold amount. 

Sect. 3. Whenever a greater rate of interest, than is allowed by 
law, shall have been paid, the party paying the same may recover 
back threefold the amount of the wtole interest paid, either by an 
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action of debt» or by a bill in chanceiy : provided, that such actioD or 
bill shall be prosecuted within two years from the iime when the said 
interest shall have been paid. 

Sect. 4. In the trial of any action, wherein it shall appear by the 
pleadings, that the fact of unlawful interest having been taken or 
reserved is put in issue, it shall be lanvful for the debtcn* (the cred- 
itor being alive) to become a witness, and he shall be admitted as 
such ; and the creditor, if he shall offer his testimony, shall also be 
admitted as a witness, together with any other legal evidence that 
may be introduced by either party. 

1. To entitle one to a moiety of the penalty for usury, it most ap- 
pear on the record that he prosecuted, complained, or sued for it, and 
this within a year after the offence committed. The offence of usuiy 
is completed, if more than legal interest be paid at the time of the 
loan, whether the principal sum be ever repaid or not. If the. lender 
on usury acts as agent for another, this will ,be no excuse for him, 
especially if he does not disclose the fact at the time of the transaction. 
CommonweaUh v. Frod^ 5 Mass. 53. 

3. Borrower a competent witness. Ibid. 

3. A conveyed to B land of the value of || 1,600 for the consider- 
ation of $,300 ; B at the same time agreeing to reconvey it upon 
payment of $522 97, at two instalments, the last within three years 
from the date of the contract ; no part of the $522 97 were paid. It 
was held that B was not liable to a qui tarn action for taking a usa- 
rious interest Thompson v. Mosesy 7 M€iss. 361. 

4 It is not usurious in a banking company to take their notes, 
payable in Boston bills, and, upon a renewal of the loan, to take a 
premium equal to the difference between those bills and other bills 
current at the place of the bank. Nor is such a transaction within 
the prohibition in the charter of such company to use their monies, &&, 
in trade or commerce. Portland Bank v. Storer^ 7 Mass. 433. 

5. Where more than legal interest has been taken on a loan of 
inoney, the mortgage or other security for such loan is not therefore 
Toid, unless the same was originally reserved therein, although the 
party may be liable to an indictment, or an action for the forfeiture 
given by the statute. Gardner v. Flaggy 8 Mass. 102. See 1 Sawnd, 
295. 1 Raymond, 186. 1 Mod. 69. 1 VentriSy 38. 

6. Where at the making of a promissory not^e bearing lawful 
interest from its date, an extra premium was also paid, the note was 
held to be usurious and void. Thompson Ex^ry: ThovUfsot^j 8 Mass. 
135. 
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7. Wh€re, by the terms of a contract, the party may, by payment 

at a day certain, avoid any stipulated penalty, such contract is not 
usurious. Ctdlen v: Howy 8 Mass. 257. 

8. A, owing B a sum of money, gave his promissory note, payable 
in six months in a specific commodity, at a lower rate than its current 
value; the note not being paid at the time it fell due, the creditor put 
it in suit, and afterwards adjusted the suit by taking a new note for 
the balance of the former at the low rate of the commodity, and m^de 
the new note also payable at a given day in a specific commodity at a 
lower rate than its current value. This last note was held to be usu- 
rious and void. Cullen v. Johnson. 8 Mass. 266. 

9. In a writ of entry grounded on a mortgage, and a posterior 
release of the tenant to the demandant, the tenant is not entitled to 
prove usury by hid oath under the provisions of the statute, 1783, ch. 
55, sec 2. Wh€atonv.Tisdale^9Mass.326* il -;. 

10. Banking compaiiies are within the provisions of the statute 
against usury. Marine Bank v. Tisdaley 9 Mass. 49. 

11. A, owing B a sum of money for a valid consideration, and B 
owing C a sum on which usurious interest had been paid, it was 
agreed that A should give his note to C, iikluding the usurious inter- 
est, and A was discharged of so much of his debt to B. Hdd, that 
the note so given by A to C was not void by the statute against usury. 
The verdict of the jury having negatived any contrivance to evade the 
statute. Beavee v. Burstow, 9 Mass, 46. 

12. A being justly indebted to B, gave his promissory note for the 
sum du€, agreeing to pay interest thereoi) at the rate of twelve per 
cent, per annum. Aflijpr sundry payments of interest at the ^ rate 
agreed 6n, and part of the principal, a new note was given far the 
balance of the principal diie, on which lawful interest only was re- 
served or taken. This note, being in part paid, was also cancelled, 
and a third note given for the balance. l)his last note being endorsed, 
in an action by the endorsee against the promissor, it was holden hot 
to be tainted with the usurious interest paid on the first note, and the 
endorsee had judgment. Clmdhoum y. Watts, 10 Mae's. 121. 

^13. An incorporated banking company loaned a sum of money at 
Six per cent, discount, with an agreement on the part of the borroWjer 
to redeem the identical bank notes received by him on the loan, if 
they shoulil be returned to the bank during the continuance of the 
loan, with specie, and also to purchase of the company writh sptecie 
during the Icxan a certain atnount of other bank notes not current at 
par. This ,vi^as held to be a lawful agreement, and the note given to 
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secure the loan hoi usurious. JNorthampton Bank v. ^U^, 10 Mass, 
284. , 

14. For a debt of $130 the debtor gave a promissory note fiw 
$100, and another for $39, payable in thirty days, and they were both 
avoided as usurious. Jones v. Whitney, 11 M<iss. 74. 

16* A, being a co-surety with B, and having himself paid the 
debt, JB, at his request, gave his negotiable promissory note to C, a 
stranger, in which usurious interest was included. -- C endorsed the 
note to A, and in an action by him against B, the note was avoided 
on account of the usury* It was holden that B was still answerable 
to\ A in an action upon the original implied promise. Johnson t. 
Johnson^ llMass*359. See H. Blackstoney 1 vol, 462, Gray y. 
Fotbler^ ^roke Eliz. 20. 1 Saimd. 294. 

16. Usury must be pleaded to an action on a s|)ecialty between 
the original parties ; but in real actions a purchaser may avoid a 
ppior conveyance from his grantor, by giving usury in evidence on 
the genefal issue of nul disseizm. The original parties have full 
knowledge of the consideration, and may, therefore, be properly held 
to notify the other party of the intended defence. There seems also 
a technical difficulty in giving usury in evidence under a plea of wm 
est factum. But however this may be between the parties to the ^- 
strument intended to be avoided, hddy that a subsequent purchaser 
of a title from a grantor, who has already executed a conveyance to 
another which by statute is void, is riot holden to plead this matter, 
but may give it in evidence. He may not be apprised of such de- 
fence until it is too late to plead it ; and when he offers to prove it, 
the adverse party may always have time given him to rebut such evi- 
dence. HiUs v. IMkUy 12 Mass. 2B. 

17. A judgment was rendered Upon default on a contract which 
included usurious interest '; and the judgment debtor gave a new secu- 
rity by mortage for the amount of the judgment ; and it was holden, 
in an action upon the mortage, that it was not conjpetent for 
the mortagor to object to the usury. . Thatcher v. Garman^ 12 Mass. 
268. 

18. The reason of this decision would not apply to judgments on 
confession, or any other proceeding not adversiety obtained. 

19. A deed purporting an absolute conveyance of land, cannot be 
avoided or controlled in its construction, by an averment or by parol 
evidence of usury, or any condition or trust not expressed in such 
deed. FlifU y» Sheldon^ 13 Mass. M3. , 

-20. One summoned as the trustee of an absconding debtor, to 
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whom he had conveyed certain rear estate, was holdeni not to be 
bound to answer to an interrogatory, whether on monies loaned to 
the debtor, and which made part of the consideration of such convey- 
ance,. he ,had not received more than six per cent, interest. Boards 
man Y. Roe^ IS Mass. 104. 

21. A ffiortgage made qpon an usurious consideration is void only 
as against the mortgagor, and those who may lawfully hold the es- 
tate under him ; a purchaser of the mere equity of redemption- cannot 
avoid the mortgage by plea or proof of usury. Green v* Kemp^ 13 
Mass. 515. 

22. This was a mere right " to redeem in terms^^ and no words 
of bargain and sale sufficient to convey a title independent of the 
mortgage. Miter if it had been. 

23. A, being indebted to B on a note for usurious interest on for- 
mer loans, asks for further credit, which B was willing to give, pro- 
vided he had other security. A proposes to furnish a new note, to be 
signed by C, (who was endorser of the other note,) payable to D, and 
endorsed by hiin in blank, which was received by B in exchange for 
the former note. Iji an action upon the last note by £ as endorsee 
against C the promissor, there being no evidence tending to show 
that the plaintiJOf knew of the origin of the note in suit, or that he 
wa3 or was not a, honajide purchaser of it, it was holden that the 
note was void by the statute of usury. Bridge et a/, v. Hubbard, 15 
Jlfo^^. 961 

24. A receives B's note, payable at a day certain, and delivers 
him the amoimt secured by the note,, deducting interest for the time 
the note has to run, at the rate of tif>o per cent, per month on the 
$400. In an action by A on the note the defendant had judgment, on 
the ground that the contract sued was nsurious. In an action for the 
penalty provided by the statute, it was holden that A was not liable. 
Sivfipson gpd tarn v. Warren, 15 Mass, 460. 

^ 25. It is competent for an administrator^ in an action against him 
by an administrator of the promissee on a negotiable note made by his 
intestate, to prove ^uch note to have been given upon an usurious con- 
sideration. A surety in such a note is a competent witness to prove 
such usurious consideration. 

But the defendant administrator is not a competent witness, al- 
though.the estate ipf his intestate is insolvent. Fox et al. odm^rs V. 
Whitney, ^idm'r, 16 Mass. 118. 

26. Where the defendant pleads that by the contract sued there is * 
reserved more than lawful interest,. and tenders his path, it is suffir 
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ciept for the plaintiff to reply that such interest is not reserved, and 
swear to the same, without averring that, unlawful interest has not 
been taken or received. Darlir^ v. Hosmer et al, 16 Mass» 288. 

27. Where an endorsed promissory note was made and discount- 
ed for the benefit of the maker at usurious interest, and thus first put 
into circulation, the maker of the note was held an incompetent wit- 
ness to prove the usury in an action against the endorser. Hartford 
iBank v. Barry ^ 17 Mass, 94. 

28. One who had signed a negotiable promissory note as agent 
for the promissors, was holden to be an incompetent witness to prove 
the note usurious in an action by an endorsee against the promissois. 
Packard v. Richardson ^7 Mass. 122. 

• 29. The court held, that merely discounting the interest on a note 
at the time of receiving it, i$ not of itself conclusive evidence of 
usury. It might be evidence of a design to evade the statute, but 
that was a question for the jury. Lyman v. Moore^ 1 Pick. 295. 

30. In an indictment for usury, it is necessary to set forth the 
time of making the usurious contract, and the time being material, 
must be proved as set forth. Cor win v. Harrington^ 3 Pick. 26. 

31. Where a contract is attempted to be avoided or enforced by 
the oath of a party, pursuant to statute 1783, ch. 65., sec. 2, which 
provides, that if the debtor or debtors shall offer to make oath, &c, 
that usury has been reserved or taken, the contract shall be void, un- 
less the " creditor or creditors'^ will swear to the contrary ; all the 
debtors or all the creditors must oflfer to swear, and, if required, 
must actually swear, respectively, that there was or was not usury. 
Knights V Putnamy 3 Pick. 171. 

32. A promissory note bearing interest from a time anterior to 
the note, is not, on the face of it, usurious. Holdm v. PoUdrd, 4 
Pick. 173 . 

33. A transfer by endorsement of a note, for a usurious con- 
sideration, i9 neither void or voidable ; it is an executed contraft. 
Knights V. Putnam j 3 Pick. 184. 

34. Usury between the endorser and endorsee, in the transfer of 
a negotiable note, only affects the promise of the endorser, and can- 
not be set up in defence in an action by the endorsee against the 
maker, consequently the endorser cannot be admitted as a witness to 
prove such usury. Ibid. 

35. If a note made for the purpose of raising money is discount- 
ed at a higher premium than the legal rate of interest, and none of 
the parties whose names are on it can, as between, themselves, main- 
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tain a suit on the note, when it' becomes mature, provided it had not 
been discounted ; then such discounting is usurious, for it is thea'tbat 
it first exists as a contract. lUk. v . 

36. Under the statute of 1783, cb. 55, before it was repealed, a 
loan of moAey on a promissory note, for the nioney and interest at six 
per cent, per annum, with an oral promise to pay two per cerit. addi- 
tional interest, was not a usurious contract, as this oral promise was 
void, and accordingly such note was valid. Butterfield vl Kidder, 8. 
Pidk. 512. 

37. Where, A passed over to B certain notes of a third persoii as 
a part of the consideration for a usurious note, made at the time, by B, 
payable to A ; B, in case of his avoiding the usurious note on the 
ground of usury, cannot be compelled to restore the notes so given as 
part of the consideration. Train v. Collins, 2 Pick. 145. 

38. The maker of a negotiable note, which he alleges to be usuri- 
ous, canpot object that an action upon it against him is brought b the 
name of an endorsee, at the request and fdr the benefit of the payee. 
Under the statute of 18^, cb. 27, one who reserves usurious interest 
on a contract, forfeits threefold the whole interest, usurious as well as 
lawful. Brigham v. Moriam, 7. Pidk. 40. K, 

39. Wh^'e a creditor of an estate gave up his securities to an 
executor, who had given bond for the payment of debts and legacies, 
on the executor's promising to pay him the amount of his debt, and 
the executor gave his note for the amount, which was avoided for 
usury; it wasi held, that the giving the note did not extinguish the 
parol promise, upon which an action might still be maintained. Sttb' 
Uns v. SmUh, 4 Pick. 97. 

40. In an action upon a promissory note, irpon which usurious 
interest has been taken and reserved, it was held, that under the sta* 

tute of 1826, ch. 27, the interest reserved was to be computed to the ^ 
time of the verdict^ and to be added to the principal ; and from this ^ 
ftiount was to be deducted threefold the whole interest taken and re^ 
served, computed as above ; and that the plaintiflf was entitled to 
judgment for the balance, with interest thereon from the time of finding 
the verdict to the time of rendering the judgment. Parker v. Biglow^ 
14 Pick. 436. 

41. What would have been th6 effect of fraudulent conduct on the 
part of the defendant, or of Unnecessary delay caused by him for the 
purpose of increasing the forfeiture. Quere. Ibid. 

42. In an action on a promissory note, payablie in one year, " witk 
nine per cent interejit/' the forfeiture to be deducted under the Revised 
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Statutes, ch. 55, sect.. 2, is only three times the amount of oiae per 
cent, for oneyear^ that being threefold the ambuntof the whole inter- 
. est reserved. Sjwnmersy. Williams^ 1 Metcalfy 398L 

43. The inception of a note, made payable to the maker's own 
order and by him endorsed, is upon its endorsement; and therefore 
where, in a suit thereon by the first endorsee, the jury were instructed 
that if they believed it was usurious in its inception, they should deduct 
the forfeiture of threefold interest reserved ; the instruction was held to 
be right LMUe v. Rogers j 1 Metcalfe 108. 

44. A party who pays a greater rate of interest than is allowed by 
law, cannot recover back threefold the amount of interest paid, by an 
action of trespass in the case, but only by an action of debt or a bill in 
chancery, as prescribed by the Revised Statutes, ch. 35, sect 3^ WUe^ 
V. Yaly 1 Metcalf, 553, 

45. It is a good defence to an action by endorsee against the 
endorser of a note endorsed for the accommodation of the maker, that 
the endorsee received the note as security for the performance of a 
usurious contract between him and the maker. In an action on a 
note made and negotiated in another state, the question whether such 
note is void for usury, must be decided by the law of that state. By 
the law of New York, a note, though given for no more than the 
amount of the money loaned, is usurious and void, if the borrower, at 
the time of the loan, agrees to pay the lender more than legal interest 
Dunscomb v. Bunker y 2 Metcalfe 8. 

46. Where something besides interest, as such, is allowed on a loan 
and forbearance of money, it is a question of fact for the jury, whether 
the contract is fairly and honestly made, or whether it is a cover for 
usury. Stevens v. Davis, 3 Metcalfe 211. 



SECTION XVB. 
MICHIGAN. 

An act relating to interest on contracts. 

Section I. Be it enacted by the Legislative Council of the Territory 
ofMichigan^ That no person or persons, upon any contract hereafter 
to be made, shall recover or take, directly or indirectly, more than the 
value of seven dollars for the forbearance of one hundred dollars for a 
yeiur, and so after that r^te, for a greater or less i^um^ or for a longer or 
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fJMter time ;, ^nd aay person who shall, tipoa any contract, take, ac- 
cept or receive, by way or means of any corrupt bargain, or by covin 
«r deceitful Qonvey_ance, qt by any other ways or means whatsoever, 
for the forbearance, ,on> giving day of payment. for one whole year, 
above the sum of seven dollars for the forbearance of one hundred dol- 
lars, for one year, and so after that rate, for a greater or less sum, or for 
a longer or shorter time, shall forfeit and pay, for every such ofience> 
the whole of the usurious part of said contract, and twenty-five per 
centum interest on said contract, one moiety to the treasury of this.ter- 
citory, and the other moiety to the person who shall prosecute the same 
to eflfect before any court of competent jurisdiction. Provided, nev&T" 
ihelesSy That nothing in the act shall exteifd to the letting of cattle, or 
other usages of like nature practised among farmers, or maritime con- 
tracts, bottoming, or other course of exchange ^s hath heretofore been 
CUstCMnary. , 

Jppravedy Jpril 20th, 1833. 
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Chap. G9. An act regulating the rate af interest. Passed June 

25, 1822. 

Section 1. Be it enacted by the Senate and House of Represent 
iatives of the State of Mississippi^ in general assembly convened, That, 
bo person or persons whomsoever, shall take directly or indirectly, for 
any contract, bond or note, for the payment of monkey, founded on 
any bargain, sale or loan of wares and merchandise, goods and chat* 
tels, lands and tenements, or any use or occupation thereof, more than 
eight dollars for the forbearance or giving day of payment, of one 
4undred dollars for one year, and after that rate for a greater or less 
sum, or for a longer or 9horfer time. And if it shall be ascertained on 
the plea or answer of the defendant in any suit, that more than the 
rate of eight dollar? for the forbearance or giving day of payment of 
one hundred dollars for one year, and after that rate for a greater or 
lesssum, or for a longer or shorter time, be taken or received, in or by 
any such contract, bond or note, no interest or premium whatever, for. 
forbearance or giving day of payment, shall be allowed or recovered 
<msuch contract, bond or note; but the principal sun^ only maybe 
recovered. 



^\ 



$10 MISSISSIPPI. 

. Sect.. 2. The rat€ of ten dollars for the forbearance or giving day 
of payment of one ..hundred dollars for one year, and after that rate 
for a greater or less sum, or for a longer or shorter time, may be 
taken, allowed and recovered on all contracts, bonds or notes in writ- 
ing, signed by the debtor for Ihe bona fde loan of money, expressing 
therein the rate of interest fairly agreeil on between the parties for the 
use of the money so loaned : Provided^ that if any contract, bond or 
note, founded on any dtber consideration than the honafde loan of 
money, shall fraudulently and deceitfqlly express therein that the same 
is entered into or given for money lent, and specify a rale of interest 
above the sum allowed by this act, if such fraud or deception shall be 
discovered in any suit or action, either in law or equity, no interest or 
premium whatever shall be allowed or recovered on such fraudulent 
contract, bond or note, but the principal sura only shall be recovered. 
And if it shall be ascertained on the plea or answer of the defendant, 
in any suit, that more than the rate of ten dollars for tbe forbearance 
or giving day of payment, of one hundred doll.irs for one year, and 
after that rate for a greater or less sum, or for a longer or shorter time, 
be taken or received in or by any such contract, bond or note, no 
interest or premium whatever for forbearance or giving day of pay- 
ment,^ shall be allowed or recovered on such contract, bond or note, 
but the principal sum only shall be recovered. 

Sect. 3. The rate of eight <lollars for the forbearance or giving 
day of payment of one hundred dollars for one year, and after that 
rate for a greater or less sum, or for a longer oi* shorter time, may be 
taken, allowed and recovered on all contracts, bonds and notes in 
writing, signed by the debtor, orders, bills of exchange and accounts 
stated, which ascertain the sura due, after the same is due and |)ayable; 
and on all judgments and decrees founded on contracts, debts or de- 
mands, bearing interest, the rate of interest shall be the same as that 
allowed by law on the contract, debt or demand, on which such judg- 
ment or decree shall be founded ; and on judgments and decrees in all^ 
other cases, the rate of interest shall be eight per cent, per annum. 

Sect. 4, This act shall commence and be in force from and after 
the first day of September next. 

To constitute usurj', there must be an agreement between the lender 
and borrower of money, by which the borrower knowingly gives or 
promises, and the lender knowingly takes or receives a higher rate of 
interest than the law allows, and with an intention to violate the statute. 
It seems, thatif a special verdict of a jury find that there is an agree- 
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ment by which the lender knowingly takes illej^al interest, the court 
may infer an intention to violate the statute, but this inference can only 
be indulged, when rio other conclusion would be consistent with the 
facts found on the verdici. Where, in the adjustment and renewal of a 
claim, ah additional amount was voluntarily paid, and included on an- 
account of expenses, and not as the condition of the loiin, it was held 
not to affect the contract with usury. Planters* Bank v. SnodgrasSy- 
4 Howard's R. 573. 

By the act of 1805, no more than six per cent, could be taken^ and 
all over that, void. These provisions continued until 18 18, when the 
constitution adopted, as an experiment, that **The General Assembly 
shall pass no law impairing the obligations of contracts prior to the 
year 1821, on account of the rate of interest fairly agreed in writing be- 
tween the contracting parties for a bona fide loan of money. But they- 
aball have power to regulate the rate of interest, where no special 
contract exists in relation thereto." The apt of 18 18 carried out the- 
principle imposing no forfeiture for usury, and this continued untib 
1822, when Poindexter's code embodied a forfeiture of interest in cer-^ 
tain cases. 

SECTION XIX, 

MISSOURI. 

t 

Be it enacted by the General Assembly of the State of Missouri as 
fallows : 

Section 1. Creditors shall be allowed to receive interest at the 
rate of six per centum per annum, when no otb^r rate of interest is 
agreed upon, for all monies after they become due by any instrument 
of the debtor in writing, or money lent, or ptoney due on settlement of 
accounts, from the day of liquidating a^^counts and ascertaining the 
balance;, on money received for theuj^ of another, and retained with- 
out the owner's knowledge of the re-^eipt ; on money due and withheld 
by an unreasonable and vexations delay of payment or settlement of 
accounts, and on all other mciey due or to become due, for the for- 
bearance of payment whercjof an express promise to pay interest has 

been made. 

Sec. 2. The parties may agree in writing for the payment of inter- 
est, not exceeding ten per centum per annum, on money due or to he- 
come due upon any contract. 

Sec. 3. Interest shall be. allowed on all moriey due by judgment 
at law, or decrees in equity, from theday of rendering them until satr- 
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isractioD be maAe by pay men t, or sale of property; jiidgments and 
decrees for money upon contracts, bearing more than six per cent, in- 
terest, shall bear the saine interest borne by such contracts, and all 
other judgments and decrees for money, shall bear six per centum per 
annum until satisfaction made as aforesaid. 

Sec. 4. No person shall, directly or indirectly, take fpr the use or 
loan of money or other commodity above the rates aforesaid, for the 
forbearance or use of one huntlred dollars, or the.value thereof, for one 
year ; and if any person shall, directly or indirectly, receive any obli- 

' gation, promisie, money or other commodity, as a premium or reward, 
or by any other name, to the end of obtaining any higher rate of inter- 
^t than before provided, on any contract which shall hereafter be rnade^ 
and shall institute a suit upon such contract, it shall be lawful for the 
defendant in the suit to set forth the special facts in pleading, as a bar 
-of so much of the real sum of money, or price of the commodity, actu- 
ally due, lent, advanced or sold, as shall be the amount of such pre- 
rmium allowed, or sum so secured or received, above the rates aforesaid; 
and if the plea of the defendant be sustained, the plaintiff* shall recover 
no more than the remainder of the amount really due, after deducting 

,. such premium, or excessive reward or interest, without allowing any 
interest on the principal ; and if the premium, or usurious interest and 
costs^, exceeil the principal or real sum of money, or price of the com- 
modity actually due, lent, advanced or sold, the excess shall be deem- 
ed a debt oC record, upon which the defendant may, on motion, bave 
judgment. 

Approved^ hn^ember 1 Ith, 1834. 

SECTION XX. 

NEW HAMPSHIRE. 

Tide 26. Usury. Chapter t An act to restrain the taking of 

unlaw/iU\teresL 

Section 1. Be it enacted by tht Settle and House of Representa- 
HveSy in general court convened^ That no f^rson or persons, upon any 
contract which shall be made, shall take eit^r directly or indirectly, 
for die loan of any money, wares, merchandise, ^ any other personal 
estate whatever, above the value of six pounds for tjie use and forbear- 
ance of one hundred pounds for a year, and after fhat rate for a greater 
or less sum, or for a longer or shorter timCi 

And all wd every person and persons who shsdl hereafter upon 
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any cointract take, accept and receive by way or means of any corrupt 
bargain, loan,, exchange, or by covin, or deceitful conveyance, or by 
any other way or means, for the forbearing or giving day of payment 
for one whole year of, and for their money, or other personal estatei 
above the sum of six pounds for the forbearance of one hundred pounds 
for a year, and so after that rate for a greater or less sum, or for a 
longer or shorter time, shall forfeit and lose for every such offence, three 
times the sum above the lawful interest so taken : one moiety to the 
use of the prosecutor, and the other moiety to the use of the coxinty in 
which the offence is committed, with costs of prosecution. 

Sec. 2. And he it fiirthtr enacted, That when any person or per- 
sons shall be sued on any bond, contract, mortgage, or any assura^ice 
given, or made hereafter, for the payment of any money, goods, oir 
personal estate, whereon or whereby any sum is given, secured or ta^ 
ken for the forbearing or giving day of payment, more than the lawfirf 
interest, that is, more than at the rate before mentioned, then if the 
debtor or debtors (the creditor being alive) shall come into court where 
the cause is to be trierf, «nd shall offer to make oath, and if required 
by the court, actually swear that there is taken, received or secured 
by such bond, contract, raortgaore, or assurance above the rate of six 
pounds in the hundred for the forbearance of the same, whethei: it be 
for money or other things for one year, and so after that rate, for any 
greater or less sum, or for a longer or shorter time,, or that the creditor 
or creditors have received more than after the rate of six pounds in 
the hundred for the forbearance, or loan of any Sum of money or other 
personal estate, or thing sued for per annum, in rendering judgment 
Upon such bond, contract, mortgage or assurance, the court shall de- 
duct from the sum lawfully due, by oi* upon such contract or^other 
assurance as aforesaid, a sum equal to three times the sum above the 
lawful interest taken, secured, given or received on or by such contract, 
or other assurance; unless the creditor or creditors will swear that he, 
she or they, have not directly or indirectly, willingly taken or received 
more than after the rate of six per cent, per annum, for forbearance, 
or giving day of payment, and that by such bond, contract, mortgage 
or assurance, there is not reserved, secured or taken naore than after 
the rate of six per ceht. per annum for forbearance or giving day of' 
payment for the; money, goods or things sued' for or demanded. 

Provided always, That nothing in this act shall extend to the leltirig 
of pattle, or other usages of the like nature, in practice among formers,, 
or to maritime contracts among merchants, as bottomry, insurance, of 
eourse <rf exchange, as hath been heretofore used. - 

Pvmi fdmtary 12, 1791. , 
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1. The receipt of more than legal interest fot past forbearance is 
usury, and ihe excess may be recovered back in assumpsit Wilier v. 
Greew, 2 JV. if. 333. 

' ^ 2. If a contract made in another state by its citizens, be wholly 
usurious ac(X)rdiHg to its laws, no recovery can be had on it here. 
Houghton V. Pagey 2 JV. H. 42. 

3. If there be usury in a negotiable note, it cannot be set up against 
abona fide holder of the note, who purchases it without knowledge 
of the usury. Young v. Berkley, 2 J\r.H,4 10. 

4. It is not illegal to receive compound interest for the giving day 
of payment. Dew v. Deu^ 3 JV. H. 40. 

6. Where a defendant alleges that more than lawful interest has 
"been secured or reserved, on the contract on which the suit is founded, 
and offers to verify his allegation by his oath, he is entitled to the de- 
duction for which he prays,- unless the plaintiff make oath that noun- 
lawful interest was secured or reserved, or that a certain sum and no 
more was unlawfully reserved or secured. It is not sufiicient for the 
plaintiff to make oath that the allegations of the defendant are not true. 
Copeland v. Jones, ^ JV. H, 116, 

6. In a suit upon a promissoiy note between the maker and endor- 
see, a plea of usury will be rejected, if the endorsee will make oath 
that the note was bona fide transferred to hira, before due, for a good 
consideration, without notice of any usury in the note. But in such 
case the plaintiff must not demur. Forbes \\ Marsh, 3 JV*. J/. 119. 

7.^ More than legal interest reserved or secured through a mistaken 
calculation creates no forfeiture. A deduction of the amount forfeited, 
under the statute of usury, can be made only in suit brought to recover 
the money on which the unlawful interest was reserved or secured, or 
interest on that money ; and such money and interest alone are subject 
to the deduction. When unlawful interest has been secured or reserv- 
ed for the forbearance of a sum of money, the debt remains liable to 
the deduction of the forfeiture between the parties to the usury, not- 
withstanding the security may have been changed* When the amount 
of the forfeiture exceeds the sum lawfully due, the usury may be plead- 
v^d in bar. Gibson v. SteameSy 3 JV. H. 185. 

8. Where, in an action upon a note brought in the name of tbeeD- 
.idbrsee, the defendant pleads usury and tenders his own oath — it is no 
;answer to the plea that the payee is out of the state, in parts unknown 
?to the plaintiff, so that he cannot be produced to make oath to the re- 
tj)lica(ibn. In ^ a plea of usury, where the defendant tenders his own 
<.oath, it is not necessary to set out the corrupt agreement at large. 
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But in genqraf it is enough, to allege (hat the illegal interest wasrtaken 
or secured under a corrupt agreement to give day of payment of money 
for which the action is brought, the amount of the illegal interest taken 
or secured, and the sum that is lawfully due on the contract. OlcpU, 
y.Alden, 6 JV. if. 516; 

9. In a suit by an endorsee of a promissory note, if the defendant 
offers to venfy a plea of usury by his own oath, it should contain an 
averment that the payee of the note is alive. 

A plea of usury ought to state the amount of usury reserved or 
secured. An administrator who has given his promissory note for a. 
sum due from his intestate, including certain unlawful interest which 
the intestate had agreed to pay, cannot in a suit upon the note sustain 
a plea of usury, on account of the unlawful interest so agreed' to be ' 
paid by the intestate and included in it. Little v. Whiter 8 JV. H, 
276. 

10. Usury, where three times the amount of the usury taken dpe^ 
not extend to the whole amount of the demand sued, shoukl Qot be 
pleaded in bar, but the plea should pray a deduction of three times the 
amount from the sum lawfully due. Tappanw, Prescott^ 9 J^t. H, 
531. t 

11. If there are several defendants, and all answer to the action, < 
and intend to avail themselves of a plea of usury, all should regularly 
join in the plea, although it may perhaps be verified by the oath of one 
alone. But if one is defaulted another may plead usury, and the party. 
"who is defaulted have the benefit of the defence. Ibid, 

12. In pleading usury, where more than one sum has been taken, 
over and above lawful interest, on the same loan, there should not be 
a plea of usury for each sum so taken, but the whole amount of the 
usury should be stated in a single plea. Whether double pleading is ^ 
allowable under the statute, Quere» Ibid, 

13. The sum taken as usury should be specifically stated jn th« 
plea, in order that the court may see what sum is to be deducted, if 
tbe defendant prevails. Ibid, 
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SECTION XXI. 

NEW JERSEY- 

An act againd usury* Passed the 8th of Fd>ruary, 1797. (Revised 

Laws, 269,) 

Section 1. No person shall, upon any contract, take directly or 
indirect ly, for loan of any money, wares, merchandise, ^oods or 
chattels, above the value of seven dollars for the forbearance, of one 
hundred dollars for a year, and after that rate for a greater or less sum, 
or for a longer or shorter time. 

Sect. 2. All notes, bills, bonds, mortgages, contracts, covenants, 
cohveyancies, and assurances, which shall be made for the payment or 
delivery of any money, wares, merchandise, goods^ or chattels, so to be 
lent, on which a higher interest is reserved or taken than is hereby 
allowed, shall be utterly void. 

Sect. 3. If any person shall, by way or means of any bargain, 
agreement, contract, loan, exchange, shift, covin, device^ contrivance^, 
deceit or conveyance, take, accept, or receive, directly or indirectly^ 
for the loan of, or the forbearing or giving day of payment, for any 
money, wares, merchandise, goods or chattels, above the value of 
seven dollars for one hundred dollars for one year, and after that rate 
for a greater or less sum, or for a longer or shorter time, every person 
so offending, shall forfeit the full valueof the money, Wares, merchan- 
dise, goods or chattels so lent, sold, bargained, contracted for, or 
exchanged ; one moiety to the use of the state, and the other to the 
prosecutor, to be recovered, with costs, by action of debt, or on the 
case, in any court of record having cognizance thereof. 

Sect. 4. Any borrower of money, wares, merchandise, goods or 
chattels, may exhibit a bill in chancery against the lender, and compel 
him or her to discover, upon oath or aflBrmation, the inoney or wares, 
merchandise, goods or chattels, really lent, and all agreements, de- 
vices, shifts, bargains, contracts and conveyances, which shall have 
passed between them relative to such loan, or the repayment thereof, 
and the interest or consideration for the same, and if thereupon it 
shall appear, that more than lawful interest was taken or reserved, 
the lender shall be obliged to accept his principal money, orthe wares, 
•merchandise, goods or chattels, or the value thereof, without any 
interest, or other consideration, and pay costs ; but shall be dischai;ged 
from all other penalties: of this act : Provided always, such bill be- 
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exhibited before any suit shall have been instituted by virtue 6f the 
section next preceding. 

Sect. 5. Every solicitor, scrivener, broter or driver of bargains, 
who shall, directly or indirectly, take or receive more than the rate, ot 
value of fifty cents for brocage, or soliciting, or procuring the loan or 
forbearance of one hundred dolkirs for a year, and so in proportion 
for a greater or less sum, or for a longer or shorter time, or above • 
twenty*five cents for drawing, making, or renewing the bond or bill 
fer such loan or forbearance, or for any counter bond or bill concern- 
ing the same, shall, for every such offence, forfeit sixteen dollars, to be 
Recovered by action of debt, with costs, by any person who shall sue , 
for the same, the one moiety to the prosecutor, and the other to the 
«tate. 

Supplefnentj passed the 5th ofDecembety 1823. 

Sect. 1. From and after the fourth day of July next ensuing, no 
person shall, upon any contract, take, directly or indirectly, for loan: of 
aay money, wares, merchandise, goods' or chattels, above the value of 
ttx dollars, for the forbearance of one hundred dollars for a year, and 
after that rate, for a greater or less sum, or for a longer or shorter 
time. 

Sect. 2. The several sections and provisions in the 5aid act, to 
Tvhich this is a supplement, concerning the rate of interest therein 
mentioned and allowed, shall be deemed and taken to be in force, and 
apply after the fourth day of July, as aforesaid, to the rate of interest 
herein mentioned and allowed, and as if six per centum, and not seven 
per centum per annum, was mentioned as the rate of interest in the 
said several sections and provisions: Providedy nothing in this act' 
contained, shall be construed to impair the obligation of any contract 
made before the fourth day of July, as aforesaid, for the loan of any 
money, wares, merchandise, goods or chattels, or the interest tdken, 
reserved, due, or growing due thereon ; but as well any such contract 
of loan, as any other contract made before the said fourth day of july^ 
and the interest reserved, or to be allowed or taken thereupon, shall be 
and remain and continue, as if this act had not been passed. 

1. No subsequent taking or agreement to take illegal interest will 
in\;alidate a bond or other security originally free from corruption,, 
and this has been the imiform construction given to the second section 
of the act against usury. Sloan yiLomas., 2 Green R, 510.. 

2k A note antedated, so as to entitle the payee to receive and . 
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^deipaixl more than the legal rate of interest, is usurious and void un^ 
,der the statute. ExWs of Williams v. Williams^ 3 Greeny 255. 

3. The sale of a promissory note or bill is one thing, and the 
transfer of it by general endorsement on a discount^ is another. Brit- 
tin V. FreetnaUf 2 Harrison R. 191, 

4. On the sale of a note or bill, though the vendor obtain for it a 
sum far below its real or apparent value, there can be no usury, unless 
such sale was only a device to evade the statute against usury. Ibid. 

5. If a party, making a discount in the ordinary course of trade, 
and looking to the endorser, upon' his contract of endorsement for 
ullimate indemnity, retain more than legal interest, it is not neces- 
sarily and per se usurious ; k may be so, or it may not ; at most it will 
only be prima fade usurious, and be so considered, unless it be shown 
that the excess was taken for a lawful purpose, and constituted no 
part of the contract or condition on which the discount was made. 
Ibid. 

Whether the transfer or discount of a note is usurious or not, is a 
question of fact for the jury under the direction of the court. Ibid. 

6. If the contract between endorser and endorsee be usurious, the 
latter can maintain no action against the maker or any 'prior party to 
the instrument, though good in its creation. But if a note, for value 
received, or for accommodation only, be fairly negotiated by the payee, 
and a subsequent paity endorse it on usurious discount, and it afte^ 
wards gets into the hands of a bonafde endorsee, without notice of 
the usury, he may strike out the names of the usurious parties, and 
make title through the payee or any innocent endorser subsequent to 
•him, and recover upon the note. 

7. An endorser of a note is a competent witness to prove, 1st, 
that he obtained it at a discount exceeding legal interest ; and 2d, 
that in doing so he icted as agent for the plaintiff, the endorsee, and 
had no interest in the transaction. The rule adopted in the case of 
Walt'in V. Shelly^ I Term R. 296, is not considered law in the state 
of New Jersey. Ibid. 

8. A disinterested endorser of a promissory note is a competent 
witness to prove the usurious transfer of the note. Heath v. Evertson, 

^2 Harrison, 2A5. 

9. Semble, the mode of bank calculation of thirty days to a month, 
and three hundred antl sixty days only for a year, and discounting oo 
such calculation is usurious, if it is intended thereby to receive more 
than six per cent, per annua* interest. Sussex Bank y. Baldwin, 3 
Harrison^ 496. - . , 
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10. The law will infer a ;porrupt intent, when the fact of taking 
more than six per cent, knowingly, is proved, but it cannot infersuch 
intent when it is done in ignorance and mistake of facts. Ibid, " 

11. If a charge of one per cent, for a draft be unreasonable, and 
part of the original contract to discount a note, and if it were'.made 
corruptly as a contrivance, and with a design to evade the statute, it 
is usurious. Ibid. 

12. In debt on bond, a plea stating generally, as in the case of 
ShotwelVs Ex^Ts v. Dennis et al. 2 Green^ 501, that the bond was 
given upon an usurious and corrupt agreement, without setting out 
therein the usury consisted, will be struck out on motion. The case 
in 2 Green reviewed. Cottperthuaite v. Bummer^ 3 Harrison^ 258. 

13. In an action upon a promissory note, brought by the payee 
against the drawer, it is competent for the defendant to prove, by parol 
testimony, that at the time of giving the note, it was agreed that the 
drawer should pay more than legal interest. Crawford v. Deynse ^ 
DisbroWy 3 Harrison ^ 325. 

14. The payment and receipt of usurious interest is prima facie ^ 
evidence of an usurious contract. Ibid, 

15. A plea alleging that the assignment of a bond was made in 
pursuance of a corrupt agreement for the loan of money, by which more 
than six per cent, interest is reserved, contrary to the statute, is defec- 
tive, inasmuch as the declaration charges and ibeplea admits, by not 
denying that the assignment was made at and in the state of ^{ew York, 
and the statute referred to in general terms is that of New Jersey. 
This defect is not supplied by the venue. Whenever the place is 
material, it should be stated in direct terms. ^ Bennivgton Iron Co, V 
Ruiherfordy 3 Harrison^ 467. 

10. On a demurrer to a replication that it does not allege, nor does 
it appear by the company's charter that tbey have any power to take 
more than six per cent, per annum : Htld, that it need npt so appear. 
Corporation??, as natural persons, may contract for any rate of interest, 
unless restrained by statute; and this is a n^atter of defence, and the 
power need not be shown by the plaintiff's pleading. Ibid. 

17. To constitute usury, under the statute of New Jersey, there must 
be a contract in violation of the act. HoweWs ExWs t. ^uten, 1 Green 
Ch.R. 44. 

18. If a party agree to lend money at a legal rate of interest, and 
after completing the contract, and receiving the borrower's obligajion 
for the money, withholds a part of the amount loaded, in vioUition of 
the agreeaMOt of the parties, the obligation is not thereby tainted 
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with usury, although the money be withheld by the lender a^ a premium 
for the loan. Urid^ 

19. The obligation is, in such case, a valid securify for the amount 
actually advanced upon it, but no more. The borrower will be en- 
jtitled to a Credit for the amount withheld in violation of the agree- 
ment. Jbi(L 

20. The selling of gooils or stock, or property of any kind, at a 
price beyond ils value, as part of a loan, by way of cover or pretext 
for obtaining more than the legal rate of interest, will taint the whole 
transaction with usury, and destroy the validity of the instrument givei 
for the loan. Grosvenor v. Flax Sf Hemp Man/. Co, 1 Green Ch. 
jR.453. 

21. Proof that part of the loan was advanced in goods or stock, 
will not throw on the opposite party the burden of proving the value 
of such goods or stock. The person charging the usury most prore, 
not only that the goods or stock constituted a part of the loan, bo! 
also that they were put off at a price beyond their value. Ibid. 

22. A decree was entered in chancery of New Jersey, on the 8th 
of April, 1826, in a suit wherein David Maxwell and Elias Crane 
were complainants, and William Curtis and others defendants, for the 
sale of certain mortgaged premises. Execution issued on such decree 
to the sheriff of Essex county, who returned the same *' siatisfied with- 
out sale." This return appears to have been made in consequence of 
one William Roberts having given a new mortgage to William S. 
Sears, of New York, for the amount of the decree, and New York 
interest for further forbearance. This agreement for forbearance was 
made, iind the mortgage was executed in New Yorktipon New Jersey 
lands. On the 20th of November, 1827, Sears filed his bill to fore- 
close his mortgage, so given by Roberts, in chancery of New Jersey. 
Roberts pleaded usury in the mortgage. A decree was however made 
in favor of the complainant, from which Roberts appealed to the 
Governor and Council, sitting as a court of last resort in all cases of 
law and equity, where the following decree was ordered to be made 
in the. court of chancery. Between William S. Sears, complainant, 
and William Roberts, Jun., and Joseph Ogden, defendants. Upon read- 
ing and filing the petition of William Roberts, Jun., one of the defend- 
ants in this cause, it appearing to the court that the bond and mort- 
gage mentioned in the complainant's bill of complaint, executed by 
the said William Roberts, Junior, to the said William S- Sears, bea^ 
ing date the seventh day of October, one thousand eight l^ondred and 
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twenty- six, to secure unto the said William S. Sears,* on or before the 
seventh day of October, one thousand eight humlred and twenty-seven, ' 
the payment of the sum of two thousand dollars, wiih iftlerest thereon, 
at the rate of seven per cent.,, payable semi-annually, have been 
decreed by the court of appeals in the last resort in all cases of law 
and equity to be usurious and utterly void. It is, therefore, o;i the : 
16th day of April, 1835, ordered, on motion of Henry W. Green, of "^ 
counsel with the said William Roberts, Junior, that the said bond and 
mortgage be delivered up to be cancelled* MS. ca$e» 

23. Afterwards, on a bill filed by the assignee of Sears to set aside 
the return of the sheriff of Essex county, and enforce the original 
decree, a plea in bar was filed, setting up the decree declaring the 
mortgage of Sears to be void ; but overruled by Chancellor Penning- 
ton as being no bar to the latter bill, and that the original claim was 
not infected with usury by the usurious mortgage taken by Sears. 
Matthews v. Aoberts, 1 Green Ch. R, 338. 

24. C, a resident o£ New Jersey, applied in the cily of New York 
to V, .who was also a resident of New Jersey, for a loan of money, 
which was agreed to be lent in New York, at seven per cent, per 
annum; and after wartls, to secure the loan, a mortgage was exe- 
cuted in New Jersey, upon lands in that state, but reserving six per 
cent, interest oply in the mortgage; Interest was successively paid, 
at seven per cent., on the loan, as per agreement, and such payments/ 
were endorsee! upon the mortage. On bill filed to foreclose the mort- 
gage, and usury set up as a defence, ffe/d, per Chancellor Dickinsouj^. 
that the endorsement of seven per cent, interest upon the mortgage was 
no evidence of seven per cent: interest having been receivted or taken 
upon the mortgage ; but that such receipt was evidence of that rate of 
interest having been paid upon the loan made in New York, and the 
mortgage, having called for but six per cept., was lawful. And the . 
decree was for complainant, for principal and New Jersey interest. 
Varick^s Ex^rs v. Crane, MS. case. Furnished by the Hpn. P., 
Bentley, Mayor of Jersey Gily, 

.^ Mf. Sears inforitied me, that ^ defer^dant« ei^t ^p 'a nale of «tQck ^ 
farming part of the alleged usury contained in the, mortgage. B^t that 
would have made no difference, as the statute of usury set out by the defend- 
ants was that of New Jersey, under which seven per cent, was as much usury 
a& the sale of stock could have been; and. such appears to have heen the 
opinion of the Court of Appeals, from the language used 
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SECTION XXII. 

. ; NEW YORK. 

1 Revised Slalxdes.pagc 111, Title 111, Chap. 4, Part 2. Of the in- 
terest of money. 

Section 1. Tbe rate of interest upon the loan or forbearance of 
any money, gooils or things in action, shall continue to be seven dol- 
lars upon one hundred dollars for one year, and after that rate for a 
greater or less suno, or for a longer or shorter time. 

Sect. 2. No person or corporation shall, directfy or indirectly, 
take or receive in money, gooik or things in action, or in any other 
, way any greater sum or greater value for^the loan or forbearance of 
any money, oroodsor things in action, than is above prescribed. 

Sect. 3. Every person who, for any such loan or forbearance 
shall pfiy or deliver any greater sum or value than is above allowed 
to be received, and his pereonal representatives, may recover in an ac- 
tion against the person who shall have taken or received tbe same, 
and his personal representatives, the amount of tbe money so paid 
or value delivered .above the rate aforesaid, if such action be brought 
with'm one year afler such payment or delivery. 

Sect. 4. If such suit be not brought within the said one year, 
and prosecuted with effect, then the said sum may be sued for and 
recovered with costs, at any time within three years after the said 
one year by any overs: er of the poor of the town where such pay- 
ment may have been made, or by any county superintendent of the 
poor of ihe county in which the payment may have been made. 

Sect. 5. See act of 1837. 

Sect. 6. Every person offending against the provisions of this 
title, shall be compelled to answer on oath any bill that may be ex- 
hibited against him in the Court of Chancery, for the discovery of 
any sum of money, goods or things in action so taken, accepted or 
received in violation, of the, foregoing provisions, or either of them. 

Sect. 7. Every person who shall discover and repay or return 
the money, goods or other things so taken, accepted or received, or 
the value thereof, shall be acquitted and discharged from any other or 
further forfeiture, penalty or punishment, which he may have incurred 
by taking or receiving the money, gopds or oth^r thing so discovered 
and repaid, or returned as aforesaid. 
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Sect. 8. Whenever any borrower of ahy indney, goods or' tilings 
in action, shall file a bill In chancery for^ a discovery of the money^ 
goods or things in action, taken or received, in violation of eiUier of 
the foregoing provisions, it shall not be necessary for him' to payj'or . 
oflFer to pay any interest whatever on the sum or thing loaned ; nor 
shall any Court of Equity require or compel the payment or deposit. 
of the principal sum, or any part thereof, as a condition of granting 
relief to the borrower, in aby case of a usurious loan forbidden by 
this chapter. 

Sect. 9. For the purpose of calculating interest, a month shall be 

considered the twelfth part of a year, and as consisting of thirty 

days; and interest for any number of days less than a month, shall 

be estimated by the proportion which such number o£ days shall 

bear to thirty. 

Sect. 10. Whenever in any statute, act, deed, written or verbal 

contract, or in any public or private instrument whatever, any cer- 
tain rate of interest, is or shall be mentioned, and no period of time 
is stated for which such rate is to be calculated, interest shall be' 
calculated at the rate mentioned, by the year, in the same manner as 
if the words " per annum" or " by the year," had been addal to such 
rate. 

Session of 1837, page 486, chaptery 430. An act to prevent vsury. 

Passed May 15, 1837. 

The People of the Slate of JVew Yorky represented in Senate and 
Assembly, do enact as follows ; , 

Section 1. The fifth section of title three of chapter four, part 
two, of the Revised Statutes, is hereby amended, so as to read as fol- 
lows: 

Sect, 5. All bonds, bills, notes, assurances, conveyances, all other 
contracts or securities whatsoever, (except bottomry and responden- 
tia bonds and contracts,) and all deposites of goods or other things 
whatsoever, whereupon or whereby there shall be reserved or taken, 
or secured or agreed to be reserved or taken, any greater sum or 
greater value for the loan or forbearance of any money, goods or other 
things in action, than is above prescribed, shall be void ; but this act 
shall not affect such paper as has been made and" transferred previous 
to the time it shall take e(Fect. 

Sect. 2. Whenever in an action at kw the. defendant shall plead 
or give notice of the defence of usury, and shall verify the truth of 
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bis plea .or notice by affidavit, he may, for tbe purpose of proving tbe 
luxury, call and examine the plaintiff as a witness, in the same man* 
ner as other witnesses may be called and examined. 

Sect. 3. Every person offending against the provisions of the 
said tille, or of this act, may be compelled to answer on oath any 
bill that shall be exhibited against him in tbe Court of Cbancerj, for 
relief or discovery, or both. 

. Sect. 4. Whenever any borrower of money, goods or things in 
action, shall file a bill in chancery for relief or discovery, or botbt 
against any violation of tbe provisions of the said title or of this act, 
it shall not be necessary for him to pay, or offer to pay any interest 
or principal on the sum or thing loaned ; nor shall any Court of Chan* 
eery require or compel the payment or deposite of the principal sum 
or interest, or any portion thereof, as a condition of granting relief 
or compelling or discovering to tbe borrower in any case, usurious 
loans forbidden by said title or by this act. 

Sect. 5. Whenever it shall satisfactorily appear by tbe admis- 
fflons of the defendant or by proof, that any bond, bill, note, assur* 
ance, pledge, conveyance, contract, security, or any evidence of debt 
bas been taken or received in violation of the provisions of said title, 
or of this act, the Court of Chancery shall declare the same to be void, 
and enjoin any prosecution thereon, and order the same to be surren- 
dered and cancelled 

Sect. 6. Any person who shall, directly or indirectly, receive any 
greater intereist, discount or consideration, than is prescribed in the 
said title, and . in violation of tbe provisions of said title or of this 
act, shall be deemed guilty of a misdemeanor, and on conviction 
tiiereof, ibe person so offending shall be punished 1^ fine not exceed- 
ing one thousand dollars, or imprisonment not exceeding six monlhs, 
or both. 

Sect. 7. It ^all be the duty of all courts of justice to diarge 
the grand jury especially to inquire into any violations of the prori- 
tions of the said title or of this aet 

Sect. 8. Every plaintiff examined as a witness* pursuant to the 
provisions of this act, or any defendant under the provisions of this 
act, who shall swear falsely, shall, upon conviction thereof, suffer the 
pains and penalties of wilful and corrupt perjury; but the testimony 
given by any plaintiff, or the answer of any defendant, made pursu- 
, ant to the said title or of this act, shall not be used against such per- 
son before any grand jury, or on thi^ trial of any indictment against 
such person. 
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Sect. 9. So much of title third, chapter fourth, and part second 
of the Revised Statutes, as is inconsistent with the provisions of this 
act, is hereby repealed. . ^ 

Sect, 10. This act shall take effect on the first day of. July next, 

1. A lends B $687, to be repaid on a certain day, with interest, 
and B, in consideration of the loan and forbearance, purchases of A 
16 shares of turnpike stock, for the sum of $400, when, in truth, the 
real price of the shares was $250, and gives his bond for the $687, 
together with the $400 for the stock : the sale of the stock being 
merely colorable, the transaction is usurious, and the bond void. 
Rdse v. Dickson, 7 J. K. 196. 

2. Whether, when a bond is given for the purchase money of lands, 
at which time the vendor, by his agreement, is to execute a deed to 
the rendee, and also promissory notes for the interest of the boi^d, at a 
higher rate than the legal interest of the place where the agreement 
is made, such notes are to be considered as usurious, or as constituting 
part of the price of the land. Quere. Van Shaick v. Edwards^ 2X 
Cm. 356. , 

3. A contract usurious in its inception cannot afterwards be ren^ 
dered valid ; so, a note given for a usurious consideration wjU be voiil 
in the hands of a 6ona Jide endorsee, without notice of the usury. Wil- 
hie V. Roosevek^ 3 /. Cos. 206. 

4. A note endorsed for the accommodation of the noaker, and pass-* 
ed by him as security for a usurious loan, is a usurious contract in its 
inception, as tlie lender is, in fact, to be considered the first holder of 
the note. Jones v. Ha&e, 2 J, Cas. 60. Wil/de v. Roosevelt ^ 3 J. Co*- 
66*''^206. 

5. An absolute deed of conveyance of i^al estate upon trust, to iselT 
and pay certain debts, cannot be avoided on the ground that the^debts 
to be paid are usurious. Derm v. Dodds, 1 J. Cas. 158. 

6« A judgment in the bands of a bona fide assignee is, U seems^. 
not affected by usury betweerl the original parties. Wardell v. Eden, 
2 J. Cas. 268. S. C. 1 J..R. 631, note. 

7. A note given as collateral security for a judgment reeovered^ 
will not be affected by usury in the transaction upon which that judg- 
ment was obtained. Stewart v. Eden, 2 Caines R. 150. 

8. The contract arid security are void only as between the original, 

parties, or where the suit is upon the very instrument infected with 

usury. Jackson V.Henry f 10 J. R. 186. 

■ ■ '■ 16 
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9. And where the original usurious contract has been changed bj 
anew contract .founded on it, in which an innocent person is a party, 
Xhe defence of usury cannot be set up against such innocent person. 
Ibid. 

10. So where a mortgage, containing a power of sale, has been 
. given tQ secure a usurious debt, a vendee without notice under the pow- 
er, will not be aSected by usury, • Ibid. 

1 1. The mortgagor, if he would avail himself of the objection of 
usury, should have taken advantage of it before the sale; afterwards 
the purchaser has the better equity. Ibid. 

12. Whether usury or not, is a question of fact for the jury to de* 
cide. Smith v. Brvsh, 8 J. jR. 84. 

13. Where A receives B's note, on giving B his note at ten days 
for the purpose of raising money on B's note ; and pays B tvx) and a 
half per cent, commission, this is a usurious loan, wilhin the meaning 
of the statute. Dunham v. Dey, 13 J. jft. 40. S. C in errors 16 /. 
fi. 367. 

14. For it IS a mere shift or contrivance to evade the statute. Jhii. 
Evidence of usage of trade to take a commission on such exchange 
of paper, is inadmissible, as usage cnnnot prevail wher^ the transaction 
comes wilhin the statute. Ibid. S. C. 16/. R. 367. 

15. It se^rriSy that a person may lawfully reserve a commission for 
becoming security for another. Ibid. . 

16. It seemsy that the practice of banks issuing fost notes is not 
usurious. Ibid. 

17. The plaintiffs, who were in the practice of receiving prodxuu 
for the defendant, a country merchant, and freighting the same to the 
city of J^ew Yorky and accepting his drafts under an engagement that 
the produce was to be in their warehouse at or before the time the 
drafts became payable, charged a commission of two and a half fer 
cent, on all advances made by them to meet the payment of the drafts, 
when the defendant had no funds in their hands, and also the interest 
from the time the different items of their account became due j hdd, 
that the commissiom in this cas4 were not usurious, or a cover for a 
usurious trail^ction; but a customary allowance for the trouble and 
inconvenience of transacting the business. Trotter and others v. Cur- 
tis, \9 J, R. 160. 

18. A note was drawn, p?iyable to A and B, which was held by 
C, who wished to sell the note to D, who refused to take it, unless it 
was endorsed by A and B, and 'A refused to endorse it, unless he re- 
ceived security Sar his indemnification, which it was agreed to give, 
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and the note was sold to D at a discount of twenty per cent. ; it being 
understood between B and C, that part of the money raised by the sale 
of the note, should be lent to B. B drew a note, payable to C or 
bearer, for the amount Actually received by him from C, with. an ad- 
dition oif twenty per cent, on the amount, and interest thereon from 
the datie, which last mentioned note was deposited with A, as his secu- 
rity. In an action by A against B on this note, heldy that it was usu- 
rious and void. Yordanv. Hess, 13 J. jR. 492. 

19. Where a mortgage is given as security on a usurious contract, 
with a power of sale, and the mortgagee, by virtue of the power, sells 
the land, pursuant to the ad concerning mortgages, and becomes himself 
the purchaser, through an s^gent for that purpose, and in an action of 
ejectment brought by a purchaser of the equity of redemption against 
the mortgagee, the defendant sets up a title so acquired by sale under 
the raortgTige ; the plaintiff may prove ttsury in the mortgage, and 
recover, notwithstanding the mortgage. Jackson ex. dem Stemhergh 
V. Dominicky 14 /. R. 435. 

20. The statute makes such sales a conchisive bar, only in favor 
of a bona jfiie*purchaser, without notice ; and the mortgagee, being a 
party to the usurious contract, is in no better situation than if no fore- 
closure had taken place. Ibid. '. 

21. Where a bill or note is valid between the drawer or maker and 
the payee, so that the latter can maintain an action upon it against the 
fornaer, it is valid in the hands of an endorsee who has discounted it, 
at a higher rate than the legal. interest, and he may recover the full 
amount of the note against the m2A:er or acceptor, Mimn v. The Com'^ 
mission Company^ lb J, R: 44: 

22. But the holder of a note purchased at a greater discount than 
the legal rate of interest, tJan recover from his endorser no more thah 
he has actually paid for the note. Ibid. 

. 23. If the parties whose names are on a note made to raise money, 
and discounted at a higher rate than the legal interest, could not, as 
between themselves, maintain an action on it when it became payable, 
if it had not been discounted, the transaction is usurious, and the ixpte 
void. Powell v. Waters. 17 /. jR. 176. • 

24. A bill or note drawn for the purpose of being discounted at a 
usurious rate of mterest, and endorsed for the accommodation of the 
maker, is void in its original formation. . My,nn v. The Commission 
Company y 15 J, R. 44. S. P. Bennett v. Smithy 15 J. R. 355. 

25. Discouniijig ^ note 2it seven per cent, is not usurious. Man* 
kaitan Company v. Osgood, 15 J. it. 162. '■ - ■ 
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26. Where a note is given in renewal of a former note, and a pre* 
mium or interest above seven per cent, is exacted for the renewal, the 
new note is usurious and void, although a separate note was given for 
the premium j but the old note is not thereby affected or destroyed. 
Swartioovi y, Payne^ 19 /. IL 294 

27. And where a note so noade, in renewal of another note on a 
tisurious consideration, was passed by the defendant to the plaintiff, in 
part payment of the consideration for tliesale and conveyance of land ; 
hddy that t^e plaintiff who had sued the endorser of the note, and 
failed to recover because of the usury^ might maintain assumpsit for 
the amount upon the original contract ; the note being deen^ed a nullitj. 
Ibid. 

28. A mere change of securities for the same usiirious loan, to the 
same party who received the usury^ or to a person having notice of the 
usury, does not purge the original illegal consideration, so as to giVe 
a right of action on the new security. Tvthill v. Davis, 20 J. R. 285, 

29. As where a new note, without any new consideration, is given 
lo take up a note in the hands of the original party to the usurious 
contract,it is tainted by the original consideration of the first note. Ibid. 

30. A note made payable to A or bearer, but bever delivered to A, 
but passed by the maker to H, as a security for a usurious loan, ia 
usurious and illegal in its inception. Marvin v. McCullUm, 20 J. it. 288. 

. 31. The policy and utility of statutes against usury are discussed 
and defended '^by the chancellor in the case of Thomson v. Berry, 3 J. 
C.R.S96. 

3^. The rule for casting interest, when partial payments have 
been paid, is to apply the payment in the first instance to the discharge 
of the interest then due. If the payment exceeds the int^est, the 
surplus goes towards discharging the principal, and the subsequent 
interest is to be computed on the balance of principal remaining 
due. If the payment be less than the interest, the surplus i|iterest 
must not be added to the principal ; but the interest continues oq 
the former principal, until the period y^hen the payments, taken 
together, exceed the interest due, and then the surplus is to be ap- 
plied towards discharging the principal, and the interest afterward 
computed on the balance of principal. State -^ Comnectictit v. Jack- 
son^ I J. C. R. 13. S. P. Stoughton v. Lynch^ 2 J. C. R. 209, 

33. Whether the practice prevailing among m^trchants in settling 
their accounts, of stating an interest accourd, in which interest b 
charged on each item of principal on the debit side, and credited 6d 
each item of the credit side of the account, and a balancie; of inters 
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^uek and added to tt^e balance of principal, is to be adopted in the 
settlement of accounts between mercbant and merchant? Quer^, 
Ibid, 

34: But where a master, under an order of reference, in sta-, 
ting the account between the parties, who were partners in trade, 
adopted such mercantile usage, the amount was allowed to stand, 
there being evidence before him, from the books of account or other- 
wise, that the parties themselves had followed that usage, and the 
calculation was so made by an eminent merchant, to whom the ac- 
counts were referred, with the consent of the parties, who did not 
question the statement before the master. Ibid, 

35. To render a transaction usurious, there must be an ui^lawful 
or corrupt intention confessed or proved. Nourse v. Prime^ 7 J. C. 
R.G9. 

36. If, on an application for a loan of money, the sale of shares in< 
an insurance company, at par, is made a condition of the loan when 
the shares are in fact below par, the transaction is usurious. Eaglesan 
t. Shotwdl^ IJ. C, R. b36. 

37. Arid if it be impossible to ascertain the cash value of the 
shares, the company having failed, the sale will be rescinded, and the 
mortgage taken by the lender ordered to stand as security only for 
the cash lent and the interest thereon. Ibid. ' 

38. So if, on a loan of money, the lender imposes on the borrower 
as a condition of the loan, property taken in part of the sum lent, at a 
higher value than it is worth, it is usury, Sfeioart v. The Mechanics^ 
BarJc, on appeal, 19 J. B. 496. 

39. But where goods, or the notes of ^ bank; or of a third person, 
constitute part of the loan, and the value of the goods is uncertain, and 
the borrower, of his own accord, offers to take them at a certain price, 
or notes made by a person in credit, at par, it seems that the loan is 
not usurious. Ibid, ' 

40. A lender is not allowed to make it the condition of the loan, 
that he shall receive a Compensation for his services in procuring the 
money, as the allowing of such a demand would tend to usury arid 
oppression, if it be not usury in itself. Hine v. Handy, 1 J, C. R, 6} 

• 41. An injunction will not be granted against a judgment at law', 
on a charge of w^ry, where a party seeks a discovery of the usury and 
a return of the excess beyond the legal interest i for the usurty would 
have beeii a good defence at law, and no reason was given why tlie- 
defendant did not seek the discovery while the suit at law was pend; 
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ing. Lansing v. Eddi/j 1 J< C. R. 49. [And see 7%omps(m t« Berryf 
3 J. C. R. 395. S. C. 17 J. R. 436.] 

42. On a bill of discovery on a charge of usury, an injunction to 
stay proceedings at law on the contract will not be granted, unless the 
plaintiff tenders or brings into court the money actually lent and the 
lawful interest thereon. Rogers v. Rathbone, 1 J. C. R, 367. S. P. 
Tvpper V. Powell^ 2 J. C. 439. [And see Fanning v. Dunham^ 5 
c/. C Ji. Iz2« 

43. Chancery will order a defendant to account for moneys over- 
paid to him, beyond the legal interest, pursuant to an usurious contract 
Dey V. Dunham, 1 J. C. R. 182. 

44. Where the defendant advanced his notes to the plaintiff, for 
th^ plaintiff's notes for the same sums, payable at or near the same 
periods, for which exchange of notes the defendant received a com- 
mission of two and a half per cent, on the amount; and the notes, 
wHeii they became due, were renewed, and new notes given in ex- 
change, and this renewal and exchange were many times repeated, 
and the defendant, on each renewal and exchange, received a com- 
.mission of two and a half per cent, but which was less than the 
lawful interest on the amount of the notes for each time they had to 
run : Held^ that the transaction was not usurious, it being a compen- 
sation only for a loan of credit and risk. Ibid. 

45. But where D lent F his promissory notes, and received the 
notes of F for the same amouiit in exchange, and also a commission 
of two and a half per cent., which exceeded the legal interest for the 
time the notes had to run : Held, that the transaction was usurious, 
and the notes and other securities given by F void. Fanning v. 
Dunham, 6 J. C. J?. 122. \And see. Dunham v. Gotdd, in error, 16 
J.B. 367.1 ' 

46. The charge of a commission of a half per cent, by a stock and 
exchange broker, in addition to the lawful interest on advances made 
on a deposit of stocks, as a compensation for transacting the business, 
is not usurious. Jfourse v. Prime, 7 J. C. JR. 69. 

47. Where the plaintiff was sued at law upon notes alleged by 
him to be usurious, and suffered a verdict and judgment to be taken 
against him, without making any defence, or applying to chancery 
for a bill of discovery : Held, that he was concluded, and not entitled 
to teljef in this court. Thompson \. Berry, 3 J. C. B. 395. S. C. 
p/i appeal, 17 J. R, 436. [And see Lansing y. Eddy, 1 J. C R. 49.] 

48. An assignment of a debt, usurious in its inception, to a third 



m THE STATDTJBS AGAINST USUaY JjOW IN FOROg. 23l 

p^rsoii, who ha§ knowledge of the original transaction, will not cover 
it from the scrutiny of the court.^ Tbid. And sufficient ground appear- 
ing to support the charge of usury, a reference to a master to take an 
account, &c., was ordered. Ibid. 

49. If the lender of money on an usurious contract seeks to enforce 
his securities in chancery, and the borrower sets up usury as a defence, 
and proves it, the. securities will be declared void, and ordered to be 
delivered up and cancelled. Fanning v. Dunliam^ 6 J. C, R. 122. ' 

50. But where the lender has proceeded at law, and recovered 
judgment on a bond and warrant of attorney, or is proceeding to fore- 
clojse a mortgage by virtue of a power of sale under the statute, with- 
out the aid of the court, and the borrower files his bill for relief against 
the judgment or other legal securities, on the ground of usury, he must, 
before he can be entitled to. relief, pay, or offer to pay, ' the principal 
,and interest lawfully due ; and that whether the usury be established 
by proof or be admitted in the defendant's answer. Ibid, 

51/History of the practice of courts of law, in interfering to set 
a^de judgment by confession on bonds and warrants of attomeyj on 
the ground of usury. Ibid^ . 

52. Where a party to a judgment entered up, on a warrant of 
attorney, voluntarily waives his defence -on the ground of usury or 
fraud, and releases the other party, a subsequent purchaser under hiio, 
with notice of the judgment, vnll not be allowed to impeach it, or to 
investigate the transaction between the original parties. French v. 
S7iotwett,5J.C.R.d55. 

53. As, where a party against whom a judgment had been entered 
ijp, on a bond and warrant of attorney, founded on an usurious consid- 
eration, filed a bill for relief s^gainst the judgment on the ground of 
usury, and afterwards voluntarily dismissed the bill, with costs: Hetd^ 
that a subsequent purchaser of the land on which the judgment' was a 
/i€n, could not impeach it on the ground of usury or fraud. Ibid. 

64. The act for the prevention of psury (Sess. 10, c, 13) contains 
no limitaJtion to a suit at the, instance of the party aggrieved, to com- 
pel the lender to discover and refund the usurious excess of interest 
paid : provided no qui tarn or popular action has been commenced by 
a third person under the act, previous to filing the plaifatifi's bill. 
Palmer v. Lordy 6 J. C. R. 95. > > 

55. A plea, therefore, in bar of the suit, that the plaintiff did not 
file his bill within one year after the usurious interest was paid, is bad. 

.Ibid. 

56. Before the statute, the party aggrieved had a right of action «t 
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legal interest. ^ The second section of the statute, therefore, does not 
give a new right of action, though it omits the pebalties and forfeitures 
contained in the English statute. Ibid, 

57. The right of the party aggrieved to bring the action after one 
yeai"; may be lost by the interposition of the popular action given by 
the statute ; but until such popular action has been comcnenced, and 
a right has attached in a third person, it seems^ that the party ag^ 
glieved may bring his action, and his right to the surpltis of interest 
paid will be thereby fixed, so that a popular action brougbt afterwards 
cannot be sustained, though within the second year; and if no such 
pdipuiar action is brought within the second year, the right of action 
continues in the party aggrieved, subject only to the general limita- 
tions of actions at law. Jitct 

58. Judgment by confession on bond and warrant set asdde for 
usury, the usury being sworn to by the defendant,, and not directly and 
positively denied by the plaintiff. Lansing v. McKellup, % Cote, 35. 

59. Whether a bond to pay compoond interest upon a debt is 
usurious ? Quere* Ibid. . 

60. The cases of practice, in relation to setting aside judgments 
for usury, referred to. Ibid. 

61. The rule is this : taking interest in advance is allowed for the 
benefit of trade, though it exceed 1 he legal rate of. interest. The 
instrument thus discounted must be such as will, and usually does, 
c\rculat(B in the course of trade, viz., a negotiable instrument, ^nd pay- 
able at no very distant day. Under this restriction, taking interest in 
advance, either by a bank or incorporated company without banking 

powers, or an individual, is not usurious. The J^ew York Firemen^s 
Ins. Comp, V. Ely Sf Parsons, 2 Cow. 678. 

62. A usage among banks to cast interest at a year for three 
liundred and sixty days; one half a year for one hundred and agbty 
days ; one quarter of a year for ninety days; one sixth of a year for 
sixty days; and the three days of grace at one tenth of a montl^ 
Tvould not prevent its being usurious, though such usage were univer- 
sal. Ibid. . ; 

63. The legal year is three hundred and sixty-five days; the l^al 
half year is chjc hundred and eighty-two days; and the legal quarter 
nine}y-one days; the law paying no regard to the odd hours. Ibid. 

64. A statute cannot be abrogated or controlled by the custom or 
usage of a particular trade. '•^Hj^. 

65* To constitute usury ^^ there must be a corrupt agreement. Ibid. 
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66. Payment and receipt of usurious ifiterestk prima fude evi- 
dence of a corrupt agreement. Ibid, 

67, This majr be repelled by trowing that it was by mistake. 
Examples of mistake, miscast, miscount of money, &c. Ibid. 

, 68. But the adoption oi an erroneous principle of calculation, 
which gives. more than seven per cent, per annum, and receiving the 
discount or interest according to that principle, is usury, though the 
lender believe be has a legal right to do so. Ibid, 

69. The fprmer is. a mistake of the fact, the latter of the law. 
ML 

70. An agreement to pay more than legal interest, through igno;: 
nnee of the law, is void. Ibid. 

71. Whether there be a corrupt agreement, so as to constitute 
4i8iiry, is a questton ^ fact ; but when theiacts are proved beyond disr 
pute, the law fixes the intent. Ibid, 

' 72. This distinction considered and illustrated. HAd, 

73. Three things necessary to constitute usury: a loan, takii^; 
more than legal interest, and a corrupt agreement. JBunA; of Uiica v. 
Wager, 2 Cow. 112. 

74. Taking the interest in advance, on discounting a note, is 
90t usury; though it was formerly &e/dl otherwise. Ibid. 

75. But, it seemsy this is confined to bankers, and those who deal 
in commercial paper by way of trade. Ibid. 

76. The ctises upon the two last points conisidered. Ibid. 

77. A bank, having established certain days for discounting note?, 
discounts a not^ at ninety days, taking the interest in advance. At 
Hie £scount day, nearest the day when the note falls due, but previous 
to the latter, the note is renewed, the interest being again takeil in 
advance; and the note is renewed the same way a third time ; so that , 
for part of the time for which the note runs, interest is taken at the 
rate, of fourteen per cent, per annum, owing to a lapse of the note. ^ 
Thiais not usury, unless there was an agreement upon the first loan,' 
cit)ier expressed or implied, that the note should be thus renewed, or 
k otherwise appeal^ tha^ the transaction was a cover for usury. Ibid, 

78. In taking interest in advance, on discounting a note, it is law* 
fill to include the three days of grace in the computation. Ibid. 

79. To every practical purpose, the days of grace are a part of a 
promissory note. Ibid. 

80. But to take interest in advance, on discounting a ninety*4ay 
wABi calculated at a quarter of a year ibr ninety days, is usurious, a^ 
the note is void. Ibid. 
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81. Receiving usurious interest intentionftfly, is sufi^cient evidence 
of a corrupt agreement. Ibid. 

82. The policy of the statute of usury vindicated. Ibid* 

83. Custom or usage will Hot be received to sanction usury. Ibid, 

84. S. P. as to usury, custom, discount, &c. Bank of lltica v. 
Smalleyy2Cow.770. 

85. Discounting a note at seven per cent., and taking the interest 
in advance, is not usury, either in bankers or others. JYcia York Fire" 
^erCs Ins. Comp, v. SturgeSy 2 Cow. 664. 

86. Where a trifling excess is taken, on discounting a note, bey<»id 
the legal interest, it vi^ill be presumed to be by mistake, and not by the 
adoption of an erroneous rule of calculation, until the latter is shown. 
Ibid.. 

87. Taking beyond the legal interest by mistake is not usurioua^ 
Ibid. ^ 

88. Though, it seems^ it would be otherwise where the excess arises 
from the voluntary adoption of an erroneous rule of calculation. Ihid. 

89. Casting interest on. the principle that thirty days are the 
twelfth of a year, sixty days the sixth, ninety days the fourth of a year, 
and the three days of grace the tenth of a month, and discounting a 

-note upon such calculation, is usurious, and the note consequently TC»d. 
JVew York Firemen's Ins, Comp. v. Ely^ 2 Cow. 678. 

90. The right to take interest in advance, on diiscounting a note, 
is not confined to banks^ bankers, and merchants discounting bills in 
the fair course of commercial business, bijit extends to individuals and 
others having a general right to discount. Ibid. 

^91. A bond, dated July 26th, 1815, with condition to pay $3,000, 
with interest, as follows : $500, with interest on the whole sum unpaid 
froni the 1st of October, 1815, on or before the 1st of October, 1816; 
and $500 more thereof, with interest on the whole sum unpaid from 
the 1st of October next, on or before the 1st of October, 1817; the 
residue expressed to be payable in instalments of $500, yearly, in like 
manner. Heldy not usurious on the face of the condition, though upon 
one construction, every in.<^alment would draw interest from the 1st of 
October, 1815, notwithstanding it might have been previously paid ; 
and thus the second instalment might draw fourteen per cent, interest, 
the third twenty-one per cent., and so in that progression to the last; 
but, to avoid this consequence, Ac/dj that the words " with interest on 
the whole sup unpaid" should rather be deemed to refer to the interest 
as well as the principal, and to mean that $500 was payable on the 
Ist of October, 1817, together with the interest that accrued on the 
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balance of prineipal subseijuent to the 1st of October, 18.15,. arid 
remained unpaid. Archibald v. Thomas, 3 Cow. 284 
s 92. Where a contract adnnits of two significattonsy that should be 
adopted which renders it operative, rather than that whic^h renders it 
void. Ibid. / - 

93. If a contract is susceptible of two constructions, one of which 
will bring it within, and the other without the statute of usury, the lat-r 
ter construction should be adopted. Ibid, 

94. A contract reserving more than legal interest on its face, is 
primafade evidenceof a corrupt agreement, which is the foundation of 
usury ; but this may be repelled by .showing that more than legal in- 
terest was reserved by mistake, e. g. a mistake of the scrivener in 
wording the bond, whether such mistake be of the fact or of the law. 
Ibid. 

95. The court have the exclusive power of deciding whether a con- 
tract be usurious on its face. Ibid. < 

96. A contract to pay interest generally, means the legal standard 
of interest. Ibid. 

97. M requested J to. procure a loan of money for the foi'merf 
stipulating to pay J three per cent, per month: J accordingly bor- 
rowed the money of W. M gave bis promissory note, with an 
endorser. M paid J the three per cent, for his sole benefit. Held, 
that the note was not usurious. Coster v. Dilworth, 8 Cow. 299. 

98. To take interest in advance, upon discounting a ninety-day 
note, made to be discounted, theinterest being calculated at one fourth 
of a year for the ninety days, is usurious, and the note therefore vojd. 
Bank of Uticay.Wager^ S Cow. 398. 

99. Giving and receiving designedly mare than legal interest is, 
without any express corrupt agreement, usury. Per Colden, Senator. 
Powells v. Waters, 8 Cow. 669. 

100. SeHing cows, &c., on a contract to return double the same 
number and description at the end of four years, is not usurious. 
Spencer v. Tilden, 5 Cow. 144. 

101. So of sheepj to double in three years. Holmes v. Wetmore^ 
5 Cmo. 149. 

102. When the sale of an article, which is of fluctuating yalue, 
to be repaid in kind, with more than the legal rate^ of interest for 
forbearance on the price at the time of sale, shall be deemed usury. 
Hamlin y. Fitch. Kirb. Conn. Rep. 260; substance of the case 
given in noter (a). 5 Cow. 149. 



* 






V . 



236 NEW- YORK. 

103. Of the evidence necessary to make out usury. Jackson t. 
Smith,! Cow. 717. 

104. The lender stating that he had made a usurious loan to tl^ 
borrower in one year, at a certain rate, and on certain securitj, 
and that such were his usual terms, will not authorize a jury to pre* 
sume that a loan in the next year to the same borrower for a different 
sum, on the same kind of security, was usurious ; or that a security 
taken in the same form the next year, for a different sum, was a re- 
newal of (he former security, or in any manner connected. Ibid. 

105. The general character or habit of a usurer is not a founda- 
tion for presuming usury in a particular loan. Ibid. 

106. One who contracts to buy land of another, and enters und^ 
such contract, is, m ejectment, estopped to show title out of the Ten- 
dor. Ibid. 

107. But, semUe, he may do so, if the contract be usurious. Ibid. 

108. An agreement to pay more than legal interest for money 
loaned on note, such agreement being made at the time of the loan, 
is usurious, and renders the note void, though the note on its face be 
for the mere amount lent with legal interest only. Merrills v. Law^ 
9 Cow. 65. 

109. But if the agreement to pay more than legal interest be 
subsequent to the time of the loan, though such agreement be usuri- 
ous, yet it will not avoid the note. Ibid. 

110. Where R was applied to by P for a loan of money, bat 
not having it, referred P to his son-in-law, whose usage he said it 
vi^as to receive seven per cent, besides legal interest, and by an ar- 
rangement between himself and P, received P's note with an endor- 
ser, and procured the money of his son-in-law at the rate mentioned 
by him, on his own note which he after wiards paid, and gave P credit 
from time to time on P's successive endorsed notes, |ij>lden by R him- 
self; held, ih^i R must be considered the lender, tfiat he did not 
stand in the light of a mere surety of P, and tba^ the note taken by 
hini was void. Reed v. Smiih, 9 Cow. 647. 

111. Where the original loan is usurious, all the iBecnrities there- 
for, however remote or often renewed, are void. Ihid. 

11^ Where one ai^^g-ent lends money for another, at ti usurious rate 
,of intereity^and afterwards pays him, and takes security of the bor- 
rower in his- Own name, it is void, though he derive no benefit from 
the loan, and the premium go to the exclusive benefit of the princi- 
pal. Ibid. > 
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113. It woT]ld be raid even in the hands of- a irfwa ^de holder 

im. • ^ . ■ ■ ^ ; ■ ' ' . 

114. Whether a sarety, knowingly becoming bound for and pay- 
ipg a usurious loan, may recover over against his principal ? Quere 

md. . 

115. A note, given on the settlement of an account, in which 
cpmpound interest isr ch?wged, is not usurious. Kellogg v. Hickokj 
I Wmd. 521. 

1 16. Interest calculated and received upon a note, upon the prin- 
ciple of three hundred and sixty days being a year, is prima jade 
usurious,, and renders the note void. Utica Insurance Company v, 
TiUman.l Wend. 556. 

117. Where A and B exchanged notes, for the purpose of rais- 
ing money, and A obtains t^e note of B, to be discounted at a pre- 
mium exceedii^ the lawful rs^te of interest, such tra.nsaotion is not 
iisttrious, and cannot be set up in bar of a recovery in ^'n action by 

the purchaser of the note against B the maker. Rice Vi Mather^ 3 
Wefnd. 62. 

-. 118. Interest taken in advance by a* banking institution on dis- 
counting a note, is not U3ury. Bank of Utica v. Phillips^ 3 Wend. 
408. ^ 

119. If a company not possessing banking powers take interest 
in advance on discounting a note, this does not render the loan usuri- 
ous. Utica Ins. Comp, v. Moodgoody 4 Wend. 652. 

120. The letting of a two-year-old heifer and calf, the heifer to 
be. returned at the end of four years, with another heifer three yeara^ 
old, is not usurious. Cummings v. Williams, 4 Wend. 679. ^ 

121. A note reserving usurious interest is void, though given , for 
a, pre-existing valid debtj such debt, however, may be re-covered, not- 
withstanding the invalidity of the security. But wheje the agrep^ 
naent between parties is usurious^ (though such agreement befound- 
ed on a good consideration,) it is void^ Rice v. Welling et al^^ 5 
?Fe»d."595. / 

122. A mortgage taken on a lo^n of money^ including a former 
usurious loan, is void ; the taint of tcsury destroys the whole security^ 
Jackson v., Packard^ 6 Wend. 4 15. 

123. Where a usurious note has been transferred for a valuab}e 
coniMderation and without notice, and a new note taken by the hokier, 
the usury of the first note cannot be set up in bar of ,a recovery on 
fbe second note, Kent v, Walton, 7 Wend. 256. ^ 

124. Discounting a business note at more than seven per cent. 
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interest, i<^ not a usurious transaction ; a note, valid in its inceptiooy 
may be bought and sold as a chattel, at its value, real or supposed. 
Ibid. ^ 

125. A promissory note for the payment of a particular sum vntb 
interest from a day anterior to the date of the note, in itself a^ 
fords no evidence of usury. Marvin v. Feeter^ 8 Wend, 533. 

126. Nor is it usurious, on selling a note payable at a future day, 
to take a note for the principal and interest of the note sold, com- 
puted to the day of sale, without making a rebate of interest. Ibid. 

127. A loan company authorized by its charter to loan money on 
pledges of goods and chattels, and to charge interest for a full month 
where the loan is for a period over fifteen days and less than one 
month, is not entitled, .where a loan for twenty days remains unpaid, 
to dem n d interest at the same rate for any subsequent time; the in- 
tei;est on the debt due at the expiration of the twenty days, must be 
computed as on ordinary contracts. Macomber v. Dunham^ 8 Wend, 
550. 

128. Where, after the expiration of twenty dap, interest was 
charged for a subsequent period at the same rate, and a promise for 
the payment thereof exacted and made, at the same time that a bond 
was taken for the sum actually lent ; itwashdd^ that the interest thus 
computed 'was usurious, and that the agreement for the payment there- 
oif, though not included in the bond, rendered it void for usury. Ibid, 

. 129. In an action by the endorsee of a promissory note against 
the maker, usury may be set up as a defence, unless it be shown that 
the plaintiff is an innocent holder, for a valuable consideration, and 
became possessed of the note before rnaturity. Hackley v. SprcLgue^ 
lOlVend. 113. 

130. The maker of a note is not precluded from setting up the 
defence of usury against the endorsee, if the note was made and be- 
catne payable previous to January 1st, 1830, although transferred af- 
ter the Revised Statutes went into, effect, and for a valuable considera- 
tion. Ibid, ^ 

131. The including of one per cent, in a promissory note, as the 
difference in the rate of exchange between the place where the 
payee of a promissory note resides and the place of payment, is not 
per se evidence of usury, where the note is thus made payable for the 
accommodation of the maker. Merrill y Benton^ 10 Wend, 116. 

1^32. The eighth section of the act relative to usury, (dispensing 

; with the payment or offer to pay interest, on the filing of a bill in 

chancery, for a discovery of the money, ficc, received in violation of 
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the provisions of the act,) does not abrogate the established principle 
of a court of equity, that on filing a bill of discovery on aii allega- 
tion bf usury, the complainant must pay the principal or the sum ac* 
tuallylent; and a bill of discovery not containing such offer is bad 
on its face, and may be demurred to. Livingston v. Harris, 11 Wend. 

329. 

133. The provision in the same section, forbidding a court of 
equity to require or compel the payment or deposit of the principal 
sum as a condition of granting relief, applies only to cases wherethe 
complainant, although he can prove the usury without resort to the oath 
of the lender, has no opportunity of setting up the defence, in conse- 
quence of tfie^ature of the securities executed by him ; as, for instance, 
a judgment entered on bond and warrant, or a mortgage with power 
to foreclose under the statute. Ibid. 

134. A surety, it seems, is a borrower within the meaning of the 
statute, and is entitled to avail himsielf of its provisions. Ibid. 

135. Where a usurious security is given in part for dt pre-existing 
valid debt, awch debt is nqt destroyed by the illegal secuiity. But, 
although a usurious contract contains a good consideration in fact, a^ 
where money is actually lent and received by the borro.vver, yet the 
security being absolutely void, no action can be maintained upon it, 
nor is it evidence of indebtedness, upon the strength of which the law 
will i/npli/ a promise on the part of the borrower to pay the an^ount 
actually received by him. ' Hammond v. Hopping, 13 Wend. 5Q5. 

136. If, howe?ver, the contract be mutually abandoned,, and the 
securities are cancelled or destroyed, so that they can never be made 
the foundation of an action, and the borrower subsequenily promises to 
pay the amount actually received by him, such promise is legal and 
binding. Ibid. 

137. Where there is a usurious agreement upon the loan of 
money, it is immaterial whether the^nlawful excess be actually paid, 
or only promised to be paid ; in either case the contract is void. IbidJ 

138. Whei-e the pleadings give notice to a party to be prepared 
to produce a particular instrument at the trial, formal notice is not 
necessary. Ibid. 

139. Where goods, fraudulently obtained, are deposited witli an 
auctioneer, who makes an advance upon them, and charges five per 
cent., besides the usual commissions, the transaction is usurious; and 
for that cause the auctioneer is not entitlied to be considered as a 
bona fide purchaser, in an action of trover brought against him by the 
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.party from whom the goods were obtained, although he is wholly in- 
nocent of the fraud. Ramsdelt Sf Brown v. Morgan, 16 Wemd. 574 

140. A contract is not usurious, whereby oiie lets a certain number 
of isheep, and the other agrees on a year's notice to return the same 
number of sheep of the same quality and age as those received, and m 
the mean time to pay annually /fifty cents per head for each sheep^ 
although the value of the sheep per head is less than a principal sum, 
the interest, of which, at seven per cent per annum, would amount to 
fifty cents. Such a contract is not usurious, if it depends upon om- 
tingendes whether, on the return of the property, the lender will 
have received more than the value of the property at the time of the 
making of the contract and the interest thereof at the ordinary rate. 

It seemSi that in syits or contracts of this kind, the questioa 
whether the contract was a device or shift to evade the sbitate of 
usury, should be submitted to a jury* HaU v. Haggard fr Reynolds 
17 Wend. 280. 

141. Where the defence to an Action is usury, and the pica hath 
been duly verified, so as to entitle the defendant to the right to examine 
the plaintiff as a witness, the defendant, it seemsy may claim theper- 
simal attendance of the plainti^ where the latter is a non-resident of 
the state, and is not bound to accept a commission to lake his testi- 
mony, the court in bank will not however make any order in the 
matter, the proper course being to apply to the circuit judge to put off 
the trial, in case the plaintiff does not attend, after receiving notice to 
that effect. Bosworth v. Perhamusy 20 Wegkd, 611. 

142. Where the holder of a note, payable to himself, requested 
another person to procure the note to be discounted, who, by placing 
bis name upon it, as an endorser, procured it to be done, received the 
livails and paid over the same, except the sum of thirty dollars^ which 
he retained for his endorsement and trouble in the matter ; it was held 
that the transaction was usurious, and that the usury might be alleged 
in bar of a recovery of a subsequently substituted note. Stede v. 
Whipple, 21 Wend. 103. 

143. The transfer and guaranty ojf a note for a larger sum, in con- 
sideration of a less sum, is. not per ^e usurious; the guarantor in such 
case, when called on foi: payment, being liable only to refund the 
amount received by him with the interest thereof. Mazuzan y. Mead, 
ai IFend. 285. 

144. On a defence of usury, wherf^ there is a verdict for the plain- 
tiff,^aQd there is any room for doubt as to the truth ofthe defence, a 
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new trial will not be granted. Although the court, sitting as ji^rors, 
would have found for the defendant • Mansfield \, iVheeler, 23 Wend. 
79. ■ - • . •"':...; , ■ ' :' 

145. Where an acceptance is given in consideration of a promise, 
that the party obtaining the acceptance will, at a specified period, dc 
Kver to the acceptor a quantity of country produce, th^ acceptor 
cannot avail himself of the defence of usury, if the acceptance be sub- 
sequently and before maturity negotiated by the holder at a usurious 
rate of interest.: Cameron v. Campbell, 24 Wend. 94. . , 

146. A mortgage taken on the loan of $700, to be paid in ten 
years, with interest, (the interest not to be paid until the expiration of 
the ten years,) is not usurious, though the loan be made upon an agree- 
ment, that the mortgagee, in addition to the interest reserved, sliall 
have, free of rent, the use and occupation of an acre of the mortgaged 
premises, worth eight dollars per year, the whole compensation for the 
loan not being equal to a reservation of compound interest. Fox v. 
Upe, 24. Wend. 164. 

147. Where a usurious loan is made, and promissory noties pledged 
as security for the repayment of the money, an action upon, the note^ 
cannot be maintained by the lender against the borrower. Bell v. 
Lent, 24 Wend. 230. 

148. Nor can an action be maintained by a third person who has 
received the notes from the lender under an agreement to collect them, 
and apply the proceeds towards payment of a debt due to hiin fromi 
the lender. Ibid. 

149. Where a note had been transferred by the payee, and an 
action was brought upon it by the holder against the maker, the payee, 
called as a witness by the maker, was held to be privileged from 
answering questions put to him for the purpose of showing, any agree- 
ment respecting the note, or the consideration thereof, or any payment 
thereupon to him, the defendant having avowed that his defence 
was usury, and that usurious interest had been reserved by the payee, as 
the tendency of the answer naight be to subject himself either to a 
penalty or to an indictment for a misdemeanor. Bums v. Kempball, 
24 Wend. 360. 

160. The giving of a certificate of deposite, payable at a future 
d^Yy does not render a bill of exchange discounted by a bank void 
for usury, where the certificate was granted at the request and for the 
accommodation of the p^r^y obtaining the discount, and there is no 
intent to take usury. Knox v. Goody 25 Wend. 643. 

151. A party who buys aa accooiaaodation not^ befoie U has 
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been used for anj business purpose, stands in the same situation aa 
respecls^the defence of usury, as if be were (be payee named in tbe 
note, and this, though he took tbe note supposing it to be bu^neas 
paper. AAy v. Rapelje ei al. 1 Hill^ 9. 

152. Such a party is not entitled to be protected as an endorsee 
or holder in good faith. Ihid. 

153. M, having a large debt against one who bad assigned his 
estate in trnst for creditors, applied to the assignees for a loan of 
$12,000 from the trust fund, until a dividend bhould be made; where* 
upon tbe latter let him have notes belonging to tbe estate, which, 
estimating them at their nominal Talue, amounted to $8;254 69, 
besides cash to the amount of $3,745 31, and took therefor M's note 
for $12,000, with interest. Hdd^ that though there was evidence 
tending to show the notes which M received to have been worth at 
the time considerably less than he allowed for them, the transaction 
was not necessarily usurious, but depended upon the intent with which 
the loan was made. Sizer v. Miller ei al. 1 Hill, 227, 

154. Held J further, that a report of referees, stating that they had 
examined the evidence, and were of opinion, as matter oflaw^ that 
the transaction was usurious, implied that they had not passed upon 
the question as one of intent, and was tberetbre erroneous. 

Cowen dissented, holding that tbe report did not necessarily import 
this, but was equivocal, and there being evidence from which it might 
be sustained as a general report in favor of the defendants, tbe court 
ought not to interfere. 

> 155. It seems it is not admissible in such cases, by way of rebut- 
ting tbe usurious intent, to inquire of tbe party who made the loan 
vAether there was any intention, shift or device on his part to get 
more than seven per cent., ifc, for that is calling upon him to pro- 
nounce broadly the point in dispute. Ibid. 

156. Though a note is prosecuted in tbe name of a mere nominal 
holder, the defendant cannot examine the party in interest to prove it 
usurious without his consent ; for the act of May 15th, 1837, only 
gives this right as against the plaintiff on the record. Bank of Salina 
V. Henry imp. Pierce, 1 Hill, 555. 

157. Proof that a note was usurious in its inception, is sufficient 
even as against an endorsee, and under 1 R. S. 772 et seq. to cast upon 
him the onus that he paid a valuable consideration jEbr it. Layman v. 
Strong, 1 Hill, 563. 

158. Quere, whether having shown ^his, he may rely on the date 
of the endorsement, and the fact of subsequent possession as prima 



OF THE STATUTES AGAINST USURY NOW IS FOBCE. 243 

. »■ ' . ■' ■ • < ' 

fatie evidence of the other requisites necessary for his protectioa with- 
in sec. 5 of the above statute. Ibid* ■ : ' 

159./rhough the.statuteitigeDeral terms declares void all-con- 
tracts and securities affected with usury, yet several exceptions have 
been allowed to its provisionsjn favor pf innocent third parties. 

160. Various cases recognizing the exceptions cited and comment- 
ed upon. 

161. Contracts, affected by usury are not so utterly void but that 
they may be ratified. 

162. A deed or contract cannot be avoided for usury by a mere 
stranger to the transaction ; but only by the party who made it, or . 
some one standing in legal privitywith him. 

163. A judgment ereditor, by selling the property of his debtor oh 
execution, may thus place himself in a situation to contest the validity 
of any prior lien or incumbrance affected by usury, 

164. Accordingly, in replevin against the sheriff for goods taken 
on execution, where the plaintiff claimed under a prior mortgage exe- 
cuted by the judgment creditor : Held^ that the sheriff might show the , 
mortgage usurious, as a defence to the action* 

165. A purchaser under a judgment and execution being an assignee 
of the debtor by operation of law, may set up usury as against one 
claiming the property in virtue of a prior incumbrance. 

166. In an action by a country bank against the endorser of a bill , 
of exchange, mentioning no place of payment, it appeared that tlie 
bill was discounted by the plaintiff for the acceptors— that the drawer, 
acceptors, and endorser, resided in New York — that the business was 
conducted by the plaintiffs through their cashier while in that city— 
that the avails of the bill were paid in drafts on New York, equal in 
value to city funds; and that the amount thus paid was the face of 
the bill, deducting the difference of exchange between country and 
city funds, in addition to the usual discount : iJe/rf, that the bill was . 
not usurious. Cayuga County Bank y. Hunt^ 2 Hill, 635. 

167. Otherwise, had more than the usual difference of exchange 
been deducted, or the availsof the bill been paid in drafts having a long 
time to run. Ibid, 

168. The notice of defence of usury required to be given by the 
act of May 15, 1837, in order to entitle the defendant to the testimony 
of the plaintiff, can otily be interposed as in other cases with the general 
issue. Per J\^el&on 7., €lyer v. Theyer^ 3 ffi//, 564. 

169. Such notice should contain the substantial requisites of a plea, 
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r'iZ., a precjse statement of ihe usurious contract,. and the amount of 
the usurious interest reserved. 

170. Where, in an action on a promissory note, the defendant gave 
notice in general terms that he would prove the note to haye been 
given for money loaned upon a usurious consideration ; held, that the 
notice was defective, and that the plaintiff was not obliged to testify. 
Ibid- 

171. Where a defendant interposes a plea or notice of usury, and 
verifies the same, pursuant to the act of May 15, 1837, he m^y call and 
examine the plaintiff without obtaining an order for that purpose. 
Millers v. McCagg, 4 HiU, 35. 

172. The only mode of procuring the attendance of the plaintiff 
for the purpose of examining him as a witness, pursuant to the act of 
May 15, 1837, is by serving him with a subpoena in due season, and 
paying or tendering him the fees of a witness. He is not bound to re- 
gard a mere notice to attend. Rapelje 8f Purdy v. Prince^ 4 Hilly 119. 

173. S, a commission merchant in the city of New York, agreed 
to accept drafts of N, to the amount of $20,0C0, taking a bond and 
mortgage from him for twice that sum as security ; and it was further 
agreed that all produce shipped to New York by N, should be sent to 
S for sale on commission — that the latter should thus be kept in funds 
to meet his acceptances as they became due, and that he should be en- 
titled to two and a half per cent, commission on all advances or 
acceptances met otherwise than with produce. N's drafts were after- 
wards accepted and paid by S, to an amount exceeding the value of 
the produce consigned ; and he charged N with interest on all sums 

, thus paid, together with two and a half per cent, commissions on accept- 
ances not met with produce. Held^ in an action by S to recover the 
•um advanced upon one of the drafts, that the transaction was hot 
necessarily usurious ; especially ay it appeared that the charge for com- 
mission was. customary among merchants engaged in similar business. 
Cowen J. dissenting, whose opinion on usurious loans of credit, see. 
Suydam v. West/all, 4 HUl, 211. 

174. The bona ^e sale of one's credit by way of guaranty or 
endorsement, though for a compensation exceeding the lawful rate of 
interest, is not usurious, if the transaction be unconnected with a loan 
between the parties. Kdchum v. Barker, 4 Hill, 224. ' 

175. In such case it is a general question for the jury whether the 
^exces8, by whatevei: name it be called, was really taken as a compensa- 
tion for trouble and expense incurred in good faith, or was mere usury 
in disguise. Per Jtelsdn, C. J. Ibid. 
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176. M, being desirous of raising money by b note at four months, 
drawn by himself and endorsed for his .accommodation by B and L, 
authorized A broker to buy an. additidnal name or guaranty, for the 
purpose of getting the note discounted. Application was accordingly 
made to K, also a broker, who endorsed the note on receiving a com- 
mission of two and a half per cent., and it was then discounted at a 
bank. About the time it fell due, M made another note, corresponding 
in amount, which after bejng endorsed, was discounted by K, and 
Ibe proceeds applied in payment of the first. The. second note not 
being met at maturity, K brought an actiorx upon it against the makers* 
and endorsers, which was referred, and the referee reported in K's favor. 
Heldy on motion to set aside the Report, th^t the taking of the commis- 
sion by K, did not render the transaction perse usurious, and the motioA 
was therefore denied. Ibid. 

Cowen dissenting, holding that the transaction between K and M-, 
in respect to the first note, was not a sale in any sense, but amounted 
to a usurious loan of K's credit ; and the note in question having coqie 
to his hands by way of further security or extension of the loan, was 
void. Various English and AraericHn cases reviewed. 

177. C covenanted to assign a bank bonds and mortgages on real 
estate to the amount of $ 13,000, payable in five years with interest 
semi-annually, and to guaranty the payment of them ; in consideration 
whereof the bank agreed to transfer to C certain stock to the amouAt 
of $6,500, at its nominal value, but which was then twentyrfive per 
cent, below par, and to pay him the balance in money. Afterwards, 
the bonds and mortgages not having been assigned, the bank trans^ 
ferred the stock and paid the money on receiving two notes for $6,500, 
agreeing to take the bonds and mortgages in paymentif delivered be- 
fore the notes became due. Heldy iry an action upon one of the notes, 
that the transaction was usurious ; and a verdict finding it otherwise, 
was set aside. Seymour et al, v. Strong, 4 Hill, 255, 

178. A bond and mortgage for $3,000, payable one year from date 
with interest, to become due half yearly, and on which over five months 
interest had already accrued, were absolutely assigned by the holder 
for $2,600 in order to raise money. The assignment stated the con- 
sideration paid by the assignee to be $3,000, and contained a covenant 
that thus much w;as due and owing on the bond and mortgage. At 
the tiiije of executing the assignment, the assignor also executed to 
the assignee a bond with surety, conditioned that the mortgagor should 
pay the $3,000, togetheV with the interest, by the day appointed for 
that purpose in the securities assigned. On a bill filed by the assignor 
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to set asi<Ie (he assignment, and have the bond of guaranty cancelled: 
Heldj that the transaction was on its face a mere sale of a chose in 
action unconnected with a loan, and therefore not usurious per se. 
Rapelje v. Jindersony 4 i/tK, 472. 

Cowen dissenting, beinp^ of opinion that the transaction \ras, ia 
effect, a gsurious loan, and that the complainant was therefore entitled 
to the relief sought. 

•179. In an action on the bond of guaranty, the assignee's recovery 
vrould be limited to the actual amount paid for the bond and mortgage, 
notwithstanding the consideration expressed in the assignment. Sena- 
tar Franklin^ Ibid. 

180. The second section of the act to prevent usury (sess. 37, 
page 487) was intended to give the defendant a right to insist on a 
persona] examination of the plaintiff at the trial ; and the latter ought 
not to be allowed, by absenting himself from the state, to compel the 
defendant to resort to a commission. Per Cowen^ Vermilyea v. RyerSy 
4 i/t//, 567. 

181. Whether a commission may issue for the purpose of examin* 
ing the plaintiff in such case ? Quere, Ibid. 

182. Where the plaintiff was temporarily absent from the state, 
so. that he could not be served with a subpoena, and neglected to at- 
tend the circuit at which the cause was set down for trial, notwith- 
standing a notice to his attorney, requiring such attendance : Held, that 
the circuit judge might, in his discretion, ruake a general order post- 
poning the trial till the plaintiff should appear, especially as there was 
reason to suspect he remained absent with a view of evading a personal 
examination. Bronson dissenting. Ibid. 

183. Where R, a resident of the state of NewYork, applied to C, 
at his residence in England, for a loan of money upon the security of a 
bond and mortgage upon lands in NewYork, at the legal rate of 
interest in that state, and it was there agreed that, upon the return of 
R to New York, he should execute his bond and mortgage, and have 
the mortgage duly recorded in the county where the land w^as situate, 
and that upon the receipt of the bond and mortgage by C, in England, 
he should deposite the money loaned with the bankers of R in London, 
for his use ; and the bond and mortgage were executed and the money 
received accordingly : Held, that the mortgage was a valid security 
for the loan, according to the laws of New York, and that, upon a bill 
filed there to foreclose the mortgage, R could not set up the usury law 
of England as a defence to the.suit. 

184. Where a mere personal security is given U>r the payment of 
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« loan of raojiey, and no place of payment is specified therein, the resi- 
dence of the lender at the time of giving such security must be Con- 
sidered as I he place of payi^ent, for ibe purpose of deciding the ques- 
tion whether such security is invalid on the ground of usury. 

186. But it seepis that a loan of money made upon personal 
security, at the rate of interest allowed by the hw of the place where 
the loa.n was made and the security given, although made, payable to 
the lender at his place of residence, where the legal rate of interest was 
less, would not be a violation o/the usury laws of the latter place, un- 
less intended as a mere cover for the usury. Ckapraan \\ Robertson^ 

6 Puige, 627. 

186. Where W, who resi<fcd at Glen's Falls, was indebted to H & 
M, of the city of New York, and upo© application to W, at the place' 
of his residence, for payment of the debt, ii was agreed between him 
and H & M that they should give to him three months for the payment 
of one half of the debt, and four months for the payment of the ot&er 
half, upon his securing the debt by bond and mortgage; and that fae 
should, in addition to the legal interest, allow them interest for fifteen 
^ays, for the time they estimated that it would take them to obtain the 

money in the cityof New York after it was paid, and the farther sum 
of $20 for the travelling expenses of one of the creditors, who had 
come to Glen's Falls to secure the payment of the debt, which $2Q 
and the additional allowance for the fifteen days' extra interest were 
included in the bond and mortgage : Held, that the bond and mort- 
gage were usurious and void, althaugh the debtor voluntarily agreed 
to pay the half of the expenses of coming to his residence from the 
city of New York to collect or secure the debt Williams v. Hance; 

7 Paige, 581. 

187, Where no place of payment is ^ecified in the bond and 
mortgage, the debt is payable at the residence of the mortgagee, or to 
the mortgagee generally wherever he may he found. But if a debtor, 
in consideration that the mortgagees will make the mortgage payable 
at the residence of the mortgagor, instead of the residence of the 
mortgagees, agrees to allo\vthera the difference of exchange between 
the two places, the contract will not for that reason be invalid, unless, 
such arrangement was a mere device on the part of the mortgagees to 
evade the usury laws, arid to obtain more than legal interest for the, 
use of their money. Ibid, 

^ iSS. Where a person applied to another to assist him ijn obtaining, 
the loan of $400, and promised to give him $28 for procuring the 
ioaB> investigating the title and drawing the bond and mortgage there- 
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for, and putting them on record, and the latter applied to bis own father 
for a loan of the money for a year, at seven per cent., and agreed that 
the titl6 should be investigated and the securities made and put upon 
record ^vithout expense to biro, and the father consented to make the 
loan, without knowing that his son was to receive any compensation 
from the borrower for obtaining the money : Held, that the loan was 
not usurious, although the son, when he took the bond and mortgage 
for the loan in the name of his falber, included therein for bis own 
benefit the $28, which the lender bad agreed to give him for his 
services. Crane v. Hubbell^l Paige^ 413. 

189. Where a security which is given on a loan of money is valid 
at its creation, no subsequent agreement of the borrower to pay an 
usurious premium for the further forbearance of the loan will invalidate 
the original security, or prevent the collection of the money lent, with 
legal interest thereon ; but the subsequent agreement for the usurious 
premium only will be void. And where any usury has been reserved 
by the lender, under such subsequent agreement, it will, in equity, be 
considered as a payment towards the principal and legal interest due 
upon the security for the original loan. Ibid. 

190. Where, upon an application for the loan of money, it is by 
the agreement made a condition of the loan, that the borrower shall 
receive from the lender uncurrent bills, at a higher rate than their 
value in cash or current funds, the loan is usurious. Cleveland v. Lodety 
7 Paige; 557. 

.191. Miter, where there is no agreement to make the loan in a 
depreciated currency, but the borrower, at his own request and for his 
own accommodation merely, receives payment of the loan in bills 
which ai'e under par at the place where the loan is made. Ibid, 

4 

192. Where the money loaned was secured by a transfer of stocks, 
and it was made a condition of the loan that the lender should have 
the option to retain the stocks with the dividends at the market value 
of the stock, at the time of making the loan, or to receive back his 
money, with interest thereon, at the time appointed for its payment : 
'Held, that the stipulation for a contingent benefit to the lender beyond 
the legal interest, in an anticipated rise in the value of the stock, ren- 
dered the contract usurious. Ibid. 

193. Upon a contract for the loan of money, the lender is not at 
liberty to stipulate, even for a contingent benefit, beyond the legal rate 
of interest, if by the terms of the agreement he has the right to demand 
a repayment of the money lent, with the legal interest thereon, at all 
events. Ibid* • . - ' 
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194. Where a note is discounted at a ba6k> at the rate of seven 
per cent, per annum, for the time such note hjis to run, under an agree- 
ment between the borrower and the otiicers of the bank, that he shall 
receive the money lent in tht? bills of such bank, and will, at his own 
expense, cause such bills to be kept in circulation until his note becomes 
due and payable, the agreement for such loan is usurious and void by 
the usuiy laws of this state. Pratt y, MamSy 1 Paige, Bid, 

195,. A contract foi* the loan of money, at a rate of interest which 
is allowed by the laws of the state where such contract is made, and 
where the money is actually to be loaned, is a valid and binding con- 
tract, although by the terms of the contract the money is to be repaid 
in another state, where the legal rate of interest is less; if the making 
of such loan in the state where th^ contract is made, is not a mere 
device of the parties to the agreement, to evade the usury laws of the 
state where the money is to be repaid. Ibid. 

196. But it seems that a contract made out of the state by persons 
residing here, for a loan of money at a higher rate of interest than is 
allowed to be taken hefe, cannot be enforced in the courts of this 
state ; provided it be shown that the making of the contract for the loan 
in another state was a mere device of the parties to cover an usurious 
premium for the use of the money, and evade the operations of the 
laws of this state upon such contract. Ibid, 

197. Where, upon an application to a bank for a loan of money 
upon a discount of notes, it was agreed, that if the notes were dis- 
counted, the borrower should receive bills of exchange for the amount 
of the loan at a higher premium than the cash value of such bills : 
Held, that the discount of the notes was illegal and usurious, and that 
the legal effect of the transaction would not be altered, by proving 
that there was a custom among the sellers of bills of exchange, to 
charge a higher premium for their bills when they sold on a credit 
than w^hen they sold for cash. Ibid. 

195. Whether an assignment to trustees for the benefit of the 
creditors of the assignor, which intentionally provides among other 
things for the payment of usurious loans, together with the illegal 
premiums agreed to be paid by him upon such loans^ is not of itself 
illegal and void under the usury laws, so that no title to the property 
rests m the assignees by such assignment ? Qiiere, Ibid* 

199. Where the purchase of a negotiable note at a greater dis- 
count than legal interest, from a person who waS; supposed to be the 
legal holder arid owner thereof, biit who was in fact the mere agent 
of the drawer, rendered the note void for usury in the bands of the 
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purchaser, or whether such purchaser was protected to the extent of 
the money actually paid for the note, under the provisions of the 
Revised Statutes relative to usury ? Quere. Micheli v. Oakly, 7 
Paige, 68. 

200. Where a judgment has been recovered upon a note alleged 
to be usurious, previous to the act of 1837, for the prevention of usury: 
Hddi that the party against whom the judgment was recovered, could 
not. come into the court of chancery for discovery and relief against 
the judgment, without offering to pay the money actually lent and 
legal interest thereon. Campbell v. Monisonj 7 Paige^ 157. 

201. Under the provisions of the Revised Statute, as they existed 
previous to the act of May 1837, the bona fide purchaser of an usurious 
note, who had .notice before he had fully paid for the same, that it 
was usurious, can only recover from the maker to the extent of the 
purchase money which had been paid by him before he wbs notified 
that the note was usurious. Judd v. SecoTy 8 Paige, 548. 

202. Upon a bill in chancery, for relief against a usurious contract, 
the court is not authorized to decree payment to the defendant of the 
amount equitably due, unless the complainant has given the court 
authority to make such, decree by offering in his bill to pay whatever 
is equitably due. Ibid. 

203. Where the holder of a usurious bond and mortgage files a bill 
of foreclosure against the mortgagor, and makes a judgment creditor of 
the latter a party to the suit, for the pi^rpose of obtaining a decree 
which will destroy the lien of the judgment upon the premises, in the 
bands of a purchaser under such decree, the judgment creditor may avaH 
himself of the defence of usury, to the full extent of his legal lien upon 
the premises by virtue of his judgment, although the mortgagor suffers 
the bill to be taken as confessed. Post v. DartyS Paige, 639. 

204. A purchaser of a mere equity x)f redemption on mortgaged 
premises incumbered by a usurious mortgage, who, by the terms of 
his 'conveyance, takes the premises subject to the lien and payment of 
such mortgage, cannot set up the defence of usury in the mortgage, 
and thus obtain an interest in the land which the mortgagor never 
intended or agreed to transfer to bira. Ibid. 

205. Nor can a noere stranger insist upon the invalidity of a 
usurious mortgage, in respect to which he is neither a party or a privy. 
Ibid. 

206. But the defence of usury may be set up by any one who 
claitbs under the mortgagor and in privity with him ; for the usurious 
mortgage is. void, not only as to the mortgagor, but as to all others 
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who succeed to his rights in the mortgaged premises^ eilber by opera- 
tion of law or otherwise. Ibid. 

207. A judgment creditor, vvTiere judgment becomes a legal lien 
qpon the whole interest of the mortgagor in prenjises mcutubeied by a 
prior usurious n^ortgage, may obtain a perfect title to the premises by 
a sale and purchase under his judgment, and may then enjoy tliesame 
as fully as the judgment debtor could have done, had he continued to 
be the owner. Ibid. 

208. Where one applied for a loan of money, which was agreed 
to be loaned to him upon usury, and he agreed to obtain his brother's 
bond and mortgage, to secure the loan and usurious premium, and the 
borrower thereupon forged a bond and mortgage upon his brother for 
the; amount, and transferred it to the lender, and received the money 
thereupon, deducting the usurious premium: Held, thai the lender 
could not recover back the money lent upon usury by reason of such 
fraud ; and that the brother, whose name had been forged, was not 
liable for a part of the money which had been applied to pay off an 
incumbrance upon his property, he not having been privy to the for- 
gery. Thomas v. Fish, 9 Paige, 478. 

209. Where a security is not valid, as between the parties, but is 
made for the mere purpose of being sold at a discount of more than 
legal interest, it is not valid in the hands of a purchaser who buys it 
for less than the amount, although he is ignorant of the object for 
which it was made, and supposes it is a valid security in the hands of 
the person from whom he receives it at a discount. But the party 
who obtains the money upon a false representation, that the secu- 
rity is valid and justly due, will be liable to refund the money thus 
fraudulently obtained. Arid he will also be liable to criminal pros- 
ecution for obtaining the money by false pretences, and with intent 
to defraud. Ibid. . 

210. Where the purchaser of a chose in action parts with his 
iDoney upon an agreement which he knows to be illegal and usurious^ 
he cannot recover back the money from the borrower, on the. ground 
that the latter had palmed upon him a forged security. Ibid. 

211. Where the purchaser of land under a contract payable by in- 
stalments, had paid the principal part of the purchase money, but being 
unable to pay a portion of the last instalment, which had becortie due, 
applietl to the vendor for an extension of the time of payment for a 
few months, which the vendor refused, unless the purchaser woiild 
consent to repurchaserthe land^^nd pay therefor $300, in addition to 
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the $710 clue upon tBe contract, and the vemlor thereupon gare a 
deed for the land, and took back a bond and mortgage for the whole 
amount due, including the $300 and interest : Held^ that the pretend- 
ed resale was a mere cover for obtaining more than legal interest for 
the forbearance of the payment of the $710, and that the bond and 
mortgage were therefore usurious and void. Held, also, that the bond 
and mortgage, being void for usury, the original debt was not merged 
therein, but remained an equitable lien upon the land as apart of the 
purchase money due upon the first contract. Crippin v. Uermance, 9 
Paige, 211. 

212. Where three persons agree to purchase lands for their joint 
benefit, and that one of them shall advance all the money upon the 
purchase, to be refunded out of the proceeds of the sale only, it is not 
a contract for the loan or forbearance of money; and a stipulation, 
that the one who advanced the money shall receive more than one- 
third of the land or of the proceeds thereof, in consideration of making 
such advance, is not usurious. Qttackenboss v. Leonardos Paige, 334. 

213. Where a usurious negotiable note was made before the act 
of 1837, repealing the provisions of the Revised Statutes making such 
notes valid in ihe hands of bona fide holders, it cannot be transferred 
subsequent to the passing of that act, so as to prevent the maker of the 
note from setting up the defence of usury. Morse v. Hovey, 9 Paige, 
197* 

214. The owner of land, who has given a usurious mortgage 
thereon, may sell or mortgage the land to another generally, and give 
to such purchaser or mortgagee the same right to contest the validity 
of the first mortgage as ho has himself. But he may affirm the validity 
ofthe usurious mortgage, by selling the equity of redemption in the 
mortgaged premises only, or by selling or mortgaging the land, subject 
in express terms to the previous mortgage ; in which case the pur- 
chaser or subsequent mortgagee will be entitled to the equity of 
redemption merely, and cannot question the validity of the prior mort- 
gage. Shufelt V. Shvfelt, 9 Paige, 137. 

215. Money which has been recovered and^ collected at law in a 
$uit upon a usurious security, in which suit there was a legal defence, 
cannot be recovered back from the plairitifTin such suit, either at law 
or in equity. Bartholomew v. Yaw^ 9 Paige, 165. 

21€. Where a suit at law is brought upon a usurious security, if 
the defendant has a legal defence he must insist upon it in that suit ; 
and where a discovery is necessary to establish such defence, he must 
file his bill pf discovery and obtain an injunction to stay the suit at 
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law until the diScovefyislDaade, so as to enable hitn to use the an- 
swer in the trial at law. Ibid. 

217. The surety ici a usurious contract ias the right to set up 
the defence of usury to a suit brought against him and toe principal 
debtor on such contract,' and to file a bill in chancery, if necesisary, to 
establish the defence ; although the principal debtor refuses to join as 
a complainant in the bill. But he has no right to make the principal 
debtor a complainant in the suit without his consent. Morse v. Ho- 
vey, 9 PaigBy^ 197. 

218. Upon a bill filed to set aside a contract on the ground of 
usury where the contract was made witK the defendant personally, if 
any of the facts stated in the bill as constituting the usurious agree- 
ment are not denied in the answer, they will, upon the hearing of the 
cause, be considered as trpe, under the provisions of tlxje 17th rule of 
the Court of Chancery. Anderson v. Rapelje, 9 Podge, 483. 

219. Whether the real plaintiff in a suit at law upon a usurious 
note, who has brought his suit in the name of another person as the 
nominal plaintiff, can be compelled to testify as to the usury under 
the provisions of the act of 1837 on that subject ? Quere. Boggs v^ 
Bullen,9 Paige,226. 

220. Denials of usury in an answer will not be effectual when 
admitted facts lead to the conclusion of usury. Manice v. The Drjf 
Dock Company J 3 Edwards, 143. 

22h Manice 6l Co. required -bills of exchange on England, and 
it was agreed by the Dry Dock Company to dra\y them at a premium, 
and on a credit of sixty days, adding six per cent, interest for the time 
of credit, and Manice & Co. were to give their notes at sixty days 
for the amount of the bills and premiums, with interest^ and deposite 
other notes as collateral security. Held^ that this was a sale of the 
bills of exchange, and not a loan and forbearance whereby any usury 
attached. Ibid. 

222. A party who is the direct assignee in trust of a mortgagor, 
may impeach the mortgage for usury. Such- assignee stands in the 
place of the mortgagor, and has his rights. P ear sail y. Kingslandy 

3Edw. 195. 

' . ^ .J 

223. T P executed a bond and mortgage to the G. L Co. for 
$10,000. They pressed a foreclosure and had obtained a decree. T P 
got S K to advance $8,000, and paid the balance fainousielf to the com- 
pany. The bond and mortgage and decree were assigned by the G. 
L Co. to S K, and the latter (S K) afterwards {Pressed a sale under . 
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the dpcree for tbe whole #10,000 and interest. The court hdd^ that 
S K could only have a sale for $8,000 and interest. Ibid. 

224. A mortgage made to an Insurance Company is not vpid for 
usury, on the ground that under a covenant allowing the mortgagees 
to insure they caused such insurance to be effected in their own office^ 
and charged the premium. {The case of ike Utica Insurance Conn-^ 
party v. Caldmellj 3 We?id. 296) containing the same doctrine ap* 
proved. JV. Y. Fire Ins, Company v. Donaldson, 3 Edu\ 199. 

225. Certain state stock, held by a banking association, was de-* 
pr«ciated in the market, yet a party chose to take it at jiar, and give 
his bond and mortgage for it at the par amount. Held, not to be a 
usurious transaction. Willoughhy v. Comstock^ 3 Edw. 424. 

226. Where a note, prior to the act of the 16th May, 1837, was 
tainted with usury, and afterwards renewed from time to time, but no 
fresh usury accrued, the original taint was kept upon it, and brought 
it within suqh statute, and no offer to pay was necessary to be made 
in the bill. Folsom v. Blake, 3 Edw. 442. 

227. A bill for usury under the act of 15th of May, 1837, will not 
be sustained unless there are special grounds for coming into chan-> 
eery. Ibid. 

228. The statute against usury does not apply, where a loan is 
inade to be returned within a certain time, or upon a certain event de* 
pending upon a casually which hazards both principal and interest, 
without any right to look to the borrower. DowdaU \. Lenox^^ 
Edw. 267. 

229. Where a monied transaction is substantially a loan upon an 
understanding that the money or thing is to be returned at all events, 
the lender cannot lawfully reserve to himself any thing in tbe shape 
of interest or profit beyond the amount of the legal interest. Noi 
will any shift or contrivance take the case out of the statute. Ibid. 

230. The test of usury b, whether tbe substance of the transac* 
tion is really a loan of money or the creation of a debt, whatever 
may have been the form of the contract ; and if it be a loaii, then 
whether the lender or payee has stipulated for or secured to himself, 
by means of the loan and arising from it or from any thing connected 
with it and forming a part of the same transaction, any profit or pe* 
cuniary advantage he would not otherwise have been entitled to, ex- 
cieeding the rate of interest allowed by law. Ibid. 

231. N owed L $4,500. The former applied, on behalf of htm* 
self and D, to L for a loan of $60,000, to purchase a cargo, and so 
that the old debt of N of $4|500 was to be secured by the same bond 
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and in* the same way whereby thie $60,000 was to be secured. In 
fact, a bond was given by N and P, with a surety for $64,500 and 
interest, and L also held the return cargo (as had been agreed) for 
better security* Heldy that the adding of N's old indebtedness of 
♦4,500 to the $60,000 borrowed by N and D did not make the mat- 
ter usurious, either as between N and L or D and L. Ibid* 

2324 An obligor may purchase his own obligation from the per« 
son to whom he has executed it at less than its face, and such pur* 
chase will not be usurious, provided such purchase is bona Jide and 
not connected with any previous agreement so to purchase. Such 
purchase would be usurious if coupled with an agreement or under-' 
standing so to dir, made befoi^e the execution of the obligation* Sta^ 
ley V. Kneeland^ 1 Clark* s 11. 30. 



SECTION XXIU. 
NORTH CAROLINA. 

Revised arid passed the session of ]836 and '37, chap^ 117. 

Be it enacted by the General Assembly of the State ofJforthCarp*. 
tinUy and it is' hereby enacted by the authority of the same^ That no 
person or persons whatsoever, upon any contract, shall directly or indi- 
rectly take for loan of any money, wares, merchandizes or commodities 
whatsoever, above the value of six dollars, by way of discount or interest 
for the forbearance of one hundred dollars for one year, and so after 
that rate for a greater or less sum, or for a longer or shorter time ; and 
that all bonds, contracts and assurances whatsoever, for the payment ' 
or any principal or money to be lent, or covenanted to be performed^ 
upoa or for any usury, whereupon or whereby there shall be reserved 
or taken above the rate of six dollars in the hundred, as aforesaid, 
shall be utterly void ; and that all and every person or persons whatso- 
ever, which, upon any contract, shall take, accept and receive, by way 
or means of any corrupt bargain, loan, exchange, shift or interest -of 
any moneys, wares, merchandizes, or other thing or things whatsoever, 
or by any deceitful way or means, or by. any discount, covin, device, 
or deceitful conveyance for the forbearing or giving day of payment 
for one whole year of or for their money or other thing, above the sum 
of six dollars for the forbearing of one hundred dollars for a year, and 
so after that rate for a greater or less sum, or for a longer or shorter 
time, shall forfeit and lose^ for etery such offence^ the double value of 
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moneys, wares, merchandizes and other things so lent, bargained, ex- 
changed or shifted, the one moiety of all which forfeitures to be totbe 
* state, Juid the other moiety to him or them that will sue for the same 
by action of debt in any cpurt of record within this state. 

1. Defendant owed plaintiff a certain sum of money, but on the 
day of payment not having the money, he agreed with plaintiff to give 
him more than six per cent, for indulgence; a bond was given forlbe 
principal sum, and the amount above the legal interest was paid partly 
in money and partly by a note. An action being brought on the boDd, 
it was held, that the transaction was usurious and the bond void. The 
act against usury cannot be evaded by taking two securities, one for 
principal and another for the unlawful premium. Glisson w.Jfewton^s 

' Ex., 1 Hay, 336. 

2. Where A had judgment and execution against B, and on the 
day of sale consented to indulge B in consideration of a sum more than 
legal interest for the time of indulgence, and this sum was paid: Held, 
that this was usurious, and A was liable to an action for the penalty 
under the statute against usury. Curtis v. Brund, Conf» R. 28. 

3. A, residing in North Carolina, contracted in New York a debt 
with B, who lived in that place ; afterwards, A paid to the agent of 
B in North Carolina a part of the debt, and credit having been given 
him for four months for the balance, interest at the New York rate 
(Seven per cent.) was calculated on the balance for four months and 
added thereto, and for that sum A gave his bond. Held, that this 
bond was not contrary to the laws of North Carolina. McQueen^' 
Burns, 1 Hawks, 476. 

4. A, being embarrassed, and having a promissory note, payable 
to himself, endorsed and delivered it to H, ,his clerk, with instructions 
to raise money on it by a sale of it to the plaintiff, and at the same 
time directed the clerk to conceal from the plaintiff that the note was 
his, A's, property. The clerk sold it to the plaintiff at a discount of 
thirty-three and one-third per cent., and represented it as his own pro- 
pierty, and endorsed the paper to the plaintiff without recourse to him- 
self in the event of the failure of the others who were liable on it. lo 
a suit by the plaintiff! against A, it was field, that the transaction was 
usurious. Ryffin v. Armstrong, 2 Hawks, 411. Because plaintiff 
made title through the usury — but aliter against the makers. 

5. A, being in want of money, applied to B, and it was agreed 
between them that A should receive from B the note of one L, whicli 
he held, and give therefor to B a bond payable to S for the sum due 
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on L's note, with fifteen per cent. A gave his bond accordingly to S, 
by whom it was endorsed to the brother of B, in whose name a suit 
was br6nght and judgment recovered, and the money was collected by 
an execution against A. Hdd^thot A was guilty of usury ; and that 
it is no defence for a lender of money on usury, in an action qui tern, 
to say that he acted as another's agent, unless he disclose the agency 
at the time of contracting. Whether being particeps criminisy such - 
disclosure at the time would avail him.; Qui tarn, Wilkes v. C(jffi£y 3 
Hawksy 28. ^ See Duvall v. Vannoy^ 3 Bev. 43. IredelL 
* 6. Wherever the debtor, by the terms of the contract, can avoid 
the payment of a larger, by the payment of a smaller sum at an earlier 
day, the contract is not usurious, but conditional, and the larger sum 
becomes the penalty. Where the holder of a bond, for the payment 
of a certain sum, promised to surrender the bond upon the payment of 
a less sum at an earlier day ; to take advantage of such promise, there 
must be a strict compliance on the part of the />bligor. To constitute 
usury, the obligation to pay more than the kgal rate of interest, must 
be absolute on the face of the transaction, (i. e., not conditional or upon 
a contingency.) A contract good in ity'creation, is not avoided by a 
subsequent usurious consideration ; but such subsequent taint will affect . 
the after holder as against the. endorser, Moore v. Hilton, 1 Dev. Eq. 
429. 

7. Although it may be usury in an individual to take interest in 
advance upon a loan, it is not so in a bank discounting a negptiable 
security, even if payable directly to the bank, because such a course is 
sanctioned by legislative arfd judicial determinations, and by the gen- 
eral understanding of tb« community. State Bank v. Hunter, 1 Dev. 

100. /^ _y 

8. Deducting interest by a bank for the days of grace upon dis- 
^ counting a botKl( which it seems is^discountable in N. C.) is not usurious, 

although the obligor is not entitled to the days of grace, the parties 
supposing that, on such an instrument, he was entitled. Ibid. 

9. Debt on bond,— and the case was this: — ^N executed a bond 
upon a 6ona^de consideration to M, who afterwards sold the same to , 
Collier, at a greater discount than six per cent, per annum, and by his 
endorsement bound himself for the full amount of the bond^ Collier 
sued N, and the plea usury. Held, that the plaintiff^ may recover the . 
full amount of the obligor, notwithstanding he claims through an ^ 
usurious endorsement. :v . '. 

10. A mistake in the construction of the statute of usury, if it results 
in taking more than legal interest, will render the contract usurious. 

17 



% 
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But an error in fadt^ by which morc^ than the legal rate of interest is 
reserved, will riot vitiate. 

11. If a security be usurious in its creation, it is void in the hands 
of an innocent holder. But if valid in its inception, a subsequent 
Insurious agreement does not avoid it. 

12. The object of the statute of usury is to protect the borrower, 
not to enable a lawful debtor to avoid the payment of a lawful debt; 
and hence the latter cannot aver an usurious assignment, so as to 
defeat the assignee. 

13. A distinction exists between the usurious discount of accom- ' 
modation notes and notes which are perfect, and on which an action 
can be maintained. In the first case, the discount is a loan to the 
maker ,^ and the note is void under the statute. In the second, it is the 
purchase of an existing valid security, and the endorsee may recover 
on it. Collkr y. J^eoHUy 3 Dev, 30. 

14. A sheriff, who had collected money upon an execution, and 
had neglected to pay ii to the plaintiff, and was thereby subject to 
damages at the rate of twelve per cent, per annum, having lent the 
money thus collected to a third person, at the same rate of interest, 
was held guilty of usury, and liable to the penalty of the act of 1741. 

15. A pure contract of indemnity against a doubtful claim is not 
within the statute against usury, but an agreement whereby the bor- 
rower agrees to pay the lender \be same rate of interest which the 
Matter is bouiki to pay a third person, and which exceeds the legal rate, 
is not a contract of indemnity within the meaning of the rule, and 
this whether the obligation of the lender be created by law or by 
stipulation. Dowell v. Fan/ioy, 3 Dev. 43. 

16. It seems that an agent, who lends money at an usurious rate 
. of interest, is liable to the penalty, notwithstanding he discloses his 

character. Ibid. 

17. Where A contracted for land, and placed one-tUrd of the 
purchase money in the hands of B, who completed the purchase and 
then leased the land to A, at the rate of twelve and a half per cent 
upon the sum advanced by him, and gave a bond to A to conyey to 
him at the expiration of the term^ upon the payment of the advance 
and rent^ and A was embarrassed, and made permanent improve- 

\ ments ; it Was held^ that the arrangement was a mortgage to secure 
a usurious loan. Thorp v. Ruks^ 1 Dev. ^ Bat. Eq. 613. 

18. In an action to recover the penalty given by the statute against 
usury, it is not necessary to show that the principal money had been 

> paid. The oJSence is complete when any thing is secured for the for* 
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bearaiice over and above the rate of six per cent, per year. Seawdl 
Y. ScfwrnbUrger, 2 Murphy, 200, ^ , 

19. Where ah usurious agreement is made in this state; but the 
illegal interest is secured in South Carolina, an action will not lie for 
the penalty. Graham v. Leum, Jf. C. Term R. 189. 
. , 20. Action of debt on the statute of usury : Pleas, general issue and 
statute of limitations : motion by plaintiff to amend the pleadings by 
replying to the statute of limitations, " a former suit between the same 
parties, and a nonsuit therein; ana that this action was brought 
within a year and a day thereafter." Motion disallowed, for, 1st, the 
amendment, if allowed, would be unavailing. The statute limiting 
penal actions contains no such saving as the plaintiff wishes to reply, 
nor a saving of any description. 2d. The nature of this action forbids 
the amendment. This was no man's particular cause of action until 
brought. It became. his by the suit, and he lost it by the dismission. 
If then became common, and liable to be brought by any person. If 
brought by a stranger, it was a new suit; so if brought by the sanae 
person. It was not a continuance of his old suit, for it was bis no 
longer than it depended. Clark y, Rutherford^ 3 Murphy, 237. 

21. In debt qui tarn under the statute of usury, the plaintiff may 
recover less than he declares for, and the verdict shall be good. Dozier 
V* JBray, 2 Hawks, 57. ' 

22. The payment of the usurious interest to the sheriff on an ejcecu- 
tion, or to an asagnee, and much more to an agent, completes the 
o&nce. Dowelly. Vannoyf 3 Dev. 43. 

23. In debt for usury, the declaration stated a loan to A, but the 
proof was of a loan negotiated by A, as the avowed agent of B. Held, 
that the proof did not support the declaration ; for the loan proved 
was, in fact and in law, a loan to B. Jones y. Cannady, 4 Dev. 8Q. 

24. In questions of usury the real transaction may always be.- 
shown, as well to support as to avoid the security. Ibid. 

26. A return by a sheriff of satisfaction to an execution issued on 
a judgment for a debt infected with usury, is not suflScient evidence of 
the receipt of the usurious interest, to charge the lender in an action- for 
the penalty. Wright y. McGibbonyy 2 Dev. fy Bai. 474. 

2& It must be shown that the lender has actually received the ' 
usurious interest. Ibid. 

27. Complainant having neglected. to plead usu>y to an action at 
law upon his contract, and having in his bill shown to the court no 
reason for his neglect, a demurrer to a bill of injunction, fotinded on the 
usury, was sustained, and the bill dismissed. The. bill was also 
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defective, because it did not waive the jpenalty. Brcmion v. Didam, 
1 Murphy, 225. 

28. The general ground upon which* equity proceeds in cases of 
usury, is to compel a discovery, upon the complainant^s bringing into 
court the principal sum advanced with legal interest, iind then the 
court will relieve against the usurious excess. Taylor t. Smith, 2 
Hawks y 466. 

29. In a bill for the discovery of an usurious contract it is not 
necessary to waive the penalty, where the usurious interest has mi 
been paid. In such case the rule of practice requires the tender of the 
sum due, or bringing it into court. But where there is an independent 
ground insisted on in the bill, as going to avoid the whole transaction, 
(though not entitled to that effect,) it affords a justification to the 
court in relaxing this strict rule of practice. JMd. 

.30. A court of equity is bound by the statute of usury, and 
although upon the bill of the borrower, aid will be extended upon the 
terms of his repaying the sum, but with lawful intisrest, yet the lender 
can have no relief whatever, and his bill, to foreclose an usurious 
mortgage will be dismissed. McBrayer v. Roberls, 2 Dev. Eq, 75. 

, 31. A court of equity never assists a creditor who has beeD guilty 
of usury; and when, according to the bill, usurious interest was 
incorporated in a note by the fraudulent contrivance of the debtor, tot 
the purpose of taking advantage of it and avoiding the debt, relief 
was refused. State Bank v. Knox, 1 De&. ^ Bat. Eq. 50. ' , 

32. A contract tainted with usury is denounced by the law of the 
land as corrupt and utterly void, and every court must treat it as holding 
the character which the legislature has stamped upon it. It is regarded 
as an oppression practised upon the borrower. A court of equity, 
therefore, cannot be invoked to aid such a contract, in whole' or in 
part, or to redress the oppressor, because the tneditated injury has, by 
the artifice of the intended victim, been made tv> recoil upon himself. 
Oppression cannot demand help against fraud. The court is not at 
.liberty to array its imagined wisdom against the legislative will, or to 
defeat public policy By a recourse to the code of honor and morality. 
Per Gaston, in the above case. 
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Chapter 586, An act fixing the rate qfiTUerest. 

Section 1. Be it enacted, &c,, That all creditors shall be entitled 
to receive interest on all money, after the same shall become due, dther 
on bond, bill, promissory note, or other instrument of writing, or con- 
tract for money or property ; on all balances due on settlement be- 
tween parties thereto, or money withheld by unreasonable and vexa- 
tious delay of payment ; and on all judgments obtained, from the 
date thereof; and on all decrees obtained in any court of chancery, 
for the payment of money, from the day specified in the said "decree 
for the payment thereof: or. if no day be specified, then from the day ^ 
of the entering thereof, until such debts, money or property is pai^, 
at the rate of six per centum per annum, and no more- 

Sect. 2. That the ^^ act fixing the rate of interest, and for the pre- 
vention of usury," passed December twenty-ninth, eighteen hundred 
four, be, and the same is hereby repealed. This act shall be in force 
from and after the first day of June next. Passed January 12, 1824. 

When a money-lender takes from a borrower an obligation for a 
grieater amount than the money lent and the stipulated interest, with 
an undertaking on his part, to receive a less sum in discbarge of the 
obligation if punctually paid, chancery may relieve against the excess 
as a penalty. Brockway v. Clark. 6 0. R. 50. 

The act of 1804 (0. L. c. 69) fixed the rate of interest at six per 
cent, per annum, and provided for the punishment of usury. That 
law was held to mstke so much of contracts as stipulated for more 
than the legal rate of interest void ; and under it the courts w6re in 
the practice of enjoining from collecting the excess, when the debtor 
tendered the amount of principal and lawful interest due. Ihid. 

The existing act differs from the law formerly in force iq very es- 
sential particulars. The foriiQer contains no provision forfeitirig tte 
debt, nor any one prohibiting the contracting for, or the receiving any 
rate of interest; the latter provided that any person demanding or re- 
ceiving more than six per cent, per .annum, on any contract, debt, or 
demand whatever, forfeited the whole amount of the debt on which 
such illegal interest was charged or received. The former is entitled, 
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* an act fixing the rate of interest ;' the latter, * ah act fixing the rates 
of interest, and for preventing usury,* Ibid. 

When payments have been made on instalments not due and pay- 
able, such payments should be applied to the extinguishment of princi- 
pal and such proportion of interest as has accrued upon the principal 
thus extinguished. Miami Exporting Company v. Bank of the Untied 
States. 5 0. jR. 261. 

An agreement to pay interest upon interest, after the interest has 
become due, is not usurious. Fahes and Mams v. Cantjield, 3 O. R. 18. 

In an action brought to recover arrearages of interest, payable 
yearly by agreement, interest may be recovered upon the successive 
annual charges from the time they severally fall due. Wat/dnson v. 
Rooty4 0. R. 373. 



SECTION XXV. ' . 

P E N N S Y.L V A N I A . 

Jid of 2d March f 1723. An act for reducing the interest of money 

from eight to six per cent, per annum. 

Section 1. No person shall, directly or indirectly, for any bonds or 
contracts to be made after the publication of this act, take for the loan 
or use of money, or any other commodities, above the value ^f six 
pounds for the forbearance of one hundred pounds, or the ^alue there- 
of, for one year, and so proportionably for a greater or less sum. 

Sect; 2. If any person or persons whatsoever door shall receive or 
take more than Six pounds per cent, per annum, on any such bond or 
contract as aforesaid, upon conviction thereof, the person or persons 
so offending shall forfeit the money and other thiri^-lent, one half 
thereof to the governor, for the support of government', and the other 
half to the person who shall sue for the same, by action of debt, bill, 
plaint or information, in any court of record within the province, 
wherein no essoin, protection, or wager of law, or any more than one 
imparlance shall be allowed. 

1. Where more than legal interest is included in &ny specialty or 
note, the whole atnount cannot be sued for and recovered ; but the 
plaintiff is entitled to a verdict for the just principal ahd interest 2 
Dallasy 92. 



« 

« 
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2. The rule of law is, that iatetest is allowedon.goods soU and 
defivered, and on all open accounts, where by the usual course of 
dealinor, or by express agreement, a certain time is fixed upon for 
payment, on money lent and advanced; on arrears 6f rent, unless it 
would be inferred by the landlord's conduct that h^ did not mean to 
insist upon it, or he demands more than is due, or there are other spe- 
cial circumstances which might make the charge of interest improper ; 
and generally, wherever one person detains the money of another, 
without any right a^d against his consent. 6 Binney 162. 1 Sa/r,fy 
Ra. 176. I Binney, 488. I Dallas, 315, 349. 2 Dallas, 193. 4 
Da/i<w,289. 

3. But where a person was ignorant that a sum of money had 
been paid for his use by the plaintiff, he is not chargeable with in- 
terest but from the time he >vas informed of the fact. 1 iS. §* B. 176. 

4- If the landlord resorts to the land itself for the payment of the 
arrears of growneJ rent, he cannot charge interest. 2 Binney, 146. ' 

5. In the case of promissory notes, and generally, whenever a cer- 
tain day is fixed for payment, interest is to be calculated from the day 
of payment, and when no day is fixed, from the time of demand. 1 
Dallasy 52. 1 Smith, 158. . ^ 

6. Money paid on account of a bond should be first applied to the 
discharge of the interest due, and the residue credited towards the sat- 
isfaction of the principal. 1 Da//a5, 378. 

7. A dormant partner is liable foe interest, upon the receipt of the 
money, by an active partner, without his privity or participation, 1 
Dallas, M^,n. 2d ed. \ . 

8. A factor or agent who does not with due diligence remit the 
money of his principal, is chargeable with interest. Ibid. 

9. If the sheriff take money out of bank, which has been by him 
deposited there by the agreement of the parties who are contesting the 
right of the money, he is bound to pay interest himself {rom the time 
he takes it out. 3 Binney, 121. 

10. A judgment carries interest, although it i$ agreed that no ex* 
ecution shall issue until the plaintiff has perfected the title, to certain 
land for which the bond on which the action was brought was given. 
6 Binney, 435. 6Binneyyl2l. 

11. Where interest is not of course, if the defendant offers to the 
plaintiff as much as is due to hinij he is not liabte to interest on the 
amount ; but if he offers too little, and the-plaintiff brings an action 
to recover the amount, he is. ZBimey, 295. ' , 

12. The testator bequieathed to'; each of his legatees, a certain 
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sum of money, to be placed at interest two years after his death, for 
their own benefit, and the principal anid interest to be paid as they 
should respectively attain the age of twenty-one years ; but if any of 
them should die before the share of such legatee was to be divided 
among the others: ffe/d, that no interest was recoverable by any 
legatee during minority, but that it must accumulate, in order to fona 
a fund for the other legatees if he should die before coming of age. 
5 Binney, 477. 

13. On the valuation of the real estate of an intestate, the par- 
son accepting the estate is bound to pay interest for the distributive 
shares of the other heirs, from the time of his acceptance. 1 YeaUSy 
392. 

14. A tender of the sum due does not amount to an actual pay- 
ment aiid discharge, but it suspends the interest until a subsequent de- 

. mand and refusal. 1 Dallas^ 407. 

15. Where a person is prevented by law from paying the princi- 
pal, he shall not be compelled to pay interest during the prohibitk)n ; 

.. as in case of a garnishee in a foreign attachment. 2. DalhiSy 103. 1 
Yedtesy 474. 

16. Interest is not to be paid by a mere trustee for the money 
which he holds for the use of another, unless he neglects to pay it on 
demand ; and if there is no proof of demand, it must be calculated 
only from the commencement of the action. 2 Dallas^ 182« 

17. The defendant having contracted to make a conveyance to 
pay a specific sum within a limited time, is guilty of an immoral act 
in omitting to perform either of the alternatives) and the jury may 
give damages, by way of interest, beyond the penalty of the bond. 

^2 JMlaSy 255. 

18. The plaintiff is entitled (notwithstanding the penalty) to re- 
cover damages commensurate with the injury suffered by a non-per- 
formance. 4 Dallas^ 149. 

19. Where the condition of a bond is for the payment of interest 
annually, and the principal at a distant day, the interest may be re- 
covered before the principal is due, in ah action of debt Qn the bond; 
but no interest c^n be recovered on such interest. 1 Birmey^ 165. 

2Q. A trustee is entitled to interest for advances made to supply 
the deficiency of the trust fund. 1 Binney ^ 488. 

21. Although interest upon interest is in general unlawful, yet 
there are cases in which interest is considered as changed into prin- 
cipal and permitted to carry interest, as where a settlement of ac- 
counts takes place o/ifer interest has become due^^ or ap agreement is 
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mnde after interest .becomes due, that it- shall carry interest. Any 
agreement for interest, upon interest, to be lawful, must be made after 
the interest has become due, and must be prospedivej that the interest 
then due shall carry interest. An original agreement that if the in- 
terest is not paid at the time it shall be due it shall carry interest^ 
though it would not amount to usury, so as to render the contract 
connected with it illegal and void, yet the party cannot recover such 
interest either at Jaw or in equity. 1 J. Ch. jR. 14. 6 J, Ch. R. 313. 
See 4: Yeates,, 220. 5 Bam. ^ Alder. 34. 7 Sar. ^ Ra. 15. 11 
Vesey, Jr. 93. 3 W. C. C. R. 350, 396. 

32. It is doubtful if this rule of charging interest upon interest 
relates to real securities. See 9 Vesey, Jr. 223, though in 4 Yeates, 
220 it was so held. Purden^s Digest, 

23. Where the contract is made in another state, the interest al- 
lowed in that state may be given. Jaffray v. Dennisy2 W. C. C.R* 
253- 

24. So where a note was given in China, payable in eighteen 
months after date, without any stipulation respecting interest, the 
court allowed the Chinese interest of one per cent, per month, from 
th^ expiration of the eighteen months. Cowqua v^ Ltrnderbumi 1 W* 
C.C.R. 525. 

25. It seems that interest on a judgment in another state cannot 
be recovered on a Qount for such interest in a suit on the judgment. 
Benton v Burgot, 10 S. fy R. 240. 

26. On an obligation to pay four per cent, interest, interest Will 
be estimated at the same rate after the day of payment. Cooper y. 
CoateSy cited 1 Yeates, 8. 

27. A writing for the payment of money on demand for value re- 
ceived, bears interest only from the demand. Addis. 137. • 

28. In an action to recover contribution to. a general average it 
was heldj tiiat interest ran from the time that the money was advano 
ed upon which the average rosci Sirns v. Willing, 8 S. Sf 11. 103. 

29. If a certain gain be reserved to the lender,, besides the inte- 
rest, it is usury. Addis.. 126. , 

30. Under the act of assembly a transaction may be usurious 
where the price of land or other property i^ retained by the purchaser 
on condition of paying interest for the use of it, although the annual 
compensation* be denominated, rept. EjVOTis v. J^egley^ 13 S. Sf R. 218* 

31. A and B borrowed money of the defendant and gave their 
notes with usurious interest. When these, became due, they drew 
new notes, making the princifial and interest pf the former notes 
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principal. Ruled, that &bugh no money was actually paid to the de- 
fendant, the second notes were a satisfaction of the first ; and that the 
usury was complete in the defendant's accepting them. Musgrave 
qui iam v. Gibbs, 1 Doll. 216. 

32. Where a partial payment had been made on account of a 
note for a sum of money borrowed on usurious interest, it was ruled 
that the usury was complete. Ibid. 

33. If one takes usurious interest, he incurs a forfeiture ; but in 
an action brought to recover the amount of the loan be is neverthe- 
less entitled to a verdict. 2 Doll. 92. 12 S. ^ R. 46. 

34. Where more than legal interest is included in a bond or note, 
the plaintiff is only entitled to verdict for the just principal and law- 
ful interest. Ibid. 

35. A mortgage given as security for an usurious loan is not void ; 
but the mortgagee may recover the sum loaned, with legal interest 
Turner v. Calverty 12 S.^R.4&. 

36. Where a bond was conditioned for the payment of money in 
seven years, " and the lawful interest thereon yearly, and every year 
from the date,'' with an agreement endorsed thereon by the obligor, 
that ^^ if any part of the said interest shall remain unpaid for the 
.space of three months, to allow the said obligee lawful interest for 
the isame from the end of the said three months until paid ;" it was 
held that the agreement was not usurious, and might be enforced. 
Pawling y. Pawling^ 4 XeaJtes^ 220. 

. 37. Where A and B, partners in trade, had borrowed money 
upon an usurious contract, and A gave his separate securities to the 
creditor for the repayment of the money borrowed, for his proportion 
pf which B subsequently gave hi3 bond to A ; and judgment being 
entered on this bond, the court refused a rule to show cause \vhy exe- 
cution should not be , stayed on this judgment, until the determination 
of a suit brought by B against A upon the act of assembly against 
usury.. Shoemaker v. Kwrdiffy 1 DdU 127. . 

38. It seems the allowance of a commission, to the holder of cer- 
tain notes, by the draper, in case such notes are not paid when due, is 
usurious* Loze v. Passmore^ 5 S. §• jR. 51. 

39. On the trial of a scire facias upon a judgment, evidence is not 
admissible on the part of the defendant to show that the bond upon 
w|iicb the original judgment was entered by warrant of attorney, was 
usurious in its foundation. Lylev. Williams j 15 S. §• R» 135. 

40. The anaount of interest is to be determined by the law of the 
place where the contract is to be executed. It may be expressly reserr- 
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ed, though it exceed the rate allowed by the law of the donaicil or the 
law of the forum ; and where no rate is stipulated, the parties are pre- 
samed to have cohtracted with reference to the law of tl^e place of 
performance, whether statutory or customary. If the cdntract is to be 
executed in China, the measure of damages for the breach of it, is the 
customary rate of Chinese interest. 2 Watts Sf SerjearUy 328. 

41. The receipt of money on account of an usurious contract is a 
consummation of the offence, from the consequences of which the party 
cannot relieve himself by a subsequent releaseof the excess which was 
usurious. Kirkpatrick v. tioustoUy 4 Watts 8f Ser. 115. 

42. Under the act of 2d March, 1723, the offence of taking usuri- 
ous interest is committed by every successive receipt of such interest, 
and under the 6th section of the act of 26th March, 1785, a suit to 
recover the penalty may be brought within a year after the last ^ucces- 
ave receipt of such interest. Lamb v. Lindsey, 4 Watts ^ Sen 449. 



SECTION XXVI. 
RHODE ISLAND. 

January Session, 1822. .. ■ 

Section 1. Be it enacted by the General Assembly, and by the author" 
Uy thereof it is enacted^ That no person or -persons whosoever shall, 
directly or indirectly, by hiihself or themselves, his or their agent or 
agents, attorney or attorneys, or any other person or persons wliomsb- 
ever, in his or' their behalf, contract for or receive, for the loan of any 
money, goods, wares or other commodities whatsoever, above the value 
of six dollars for the forbearance or giving day of payment of One 
hundred dollars for one year, and so after that rate for a greater or less 
sunfi, or for a longer or shorter time, or according to that rate or pro- 
portion for the loan of any mone)', goods, wares or other commodities. ~ 

Sec. 2.* And be it further enacted, That if any action or suit shall 
hereafter be commenced upon any bond, mortgage, specialty, agree- 
ment, contract, promise or assurance Avhatever, which shall be made 
within this state sutler the passage of this act, and the defendant shall 
allege, by a special plea, that a higher or greater interest than the rate 
aforesaid was therein or thereby secured or agreed for, or taken, the 
court shall and may admit the defendant ds a legal witness, upon the 
issue joinedan such action or suit, to' testify relative to the nature and 
circumstances of such usurious agreement f and shall also, on motion 
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of the plaintiff, admit socli plaintiff as a kgal witness, in like manner; 
imd if on the whole evidence, the court or jury who shall try sudi 
action or suit, shall find such contract to be usurious, they shall never- 
theless find for the plaintiff the principal sum of money, or real value 
of the goods, wares or other commodity as aforesaid, and the defendant 
shall recover his costs. Provided alioays, that nothing in this actshall 
extend to the letting of cattle, or other usage of the like nature, in 
practice amongst farmers, or maritime contracts amongst mei^chants^as 
bottonary, insurance, or course of exchange, as hath been heretofore 
accustomed. 

In the year 1815, there was a negotiation for a loan between De 
Wolf and Prentiss, the scene of which was Bristol, Rhode Island. 
The sum to be loaned was $83,000, but which sum in fact was reiduced 
below $80,000, by means of premium or bonus or imposition. Tke 
interest actually stipulated for, was twelve per cent., of which sit per 
cent, was reserved in a bond executed at the time for $111,000, 
comprising compound interest, there being no annual interest reserved. 
The other six per cent, was secured under the aspect of a rent, payable 
out of lands in Kentucky, for which Prentiss executed> absolute convey- 
ances, and De Wolf stipulated to reconvey on the payment of the amount 
for which Prentiss gave his bond, and a sum annually by way of rent 
equal to six per cent upon the $83,000, that is the sum of $4,980. 
This rent, it seems^ was paid the first year with an additional sum of 
$498, added as interest and damages. And a bill of $4,980 was 
drawn the second year T)y DeWolf upon Prentiss^ payable in Phila- 
delphia, but this was returned under protest, and subsequently taken 
up by a bill for $5,164. The supposed usury, in the sum of $83,000 
was made up of three items ; $32,000 as the price set upon fifteen 
shares of the Lexington Manufacturing establishment, transferred by 
DeWolf to Prentiss, The second. Treasury notes to the amouDt of 
$20,211, deceived at par; and the third, $30,802, bills drawn upon 
Philadelphia, also taken at par. Upon these three items, there was 
an estimated loss sustained of about $3,400. Aait entered into the 
contract that Prentiss should secure DeWolf by a conveyance of Ken- 
tucky land to a large amount, two agents were employed and intrusted 
by DeWolf with the securities to be passed to Prentiss, and a power 
to draw upon him for the paoney, to be paid in Philadelphia; wbicb 
Prentiss was to have the benefit of, upon cbinplying with the articles 
i>f his contract, purporting ah absolute conveyance of the had* ^ 
1:817, upon an intimation received by DeWolf that Prentiss intsn^c* 
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to avail himself of a plea of. usury, De Wolf repaired to Kentucky, and 
there instituted a n^w uegotiatioh with Prentiss personally, having for 
its object to clear the transaction of all usurious incidents, atid to take 
security for the sum loaned at the legal interest of Kentucky, which, 
as well as that of Rhode Island, was six per cent. Accordingly all 
the instruments of writing which appertained to > the contraqt were 
surrendered mutually, and anew mortgage given to secure the sum 
4tte. The original, sum having been reduced by large actual pay- 
ments to the sum for which the mortgage wan given, and which 
included the same premises conveyed in the prior contract Prentiss, 
themortgiigor, conveyed his equity of redemption in the land to W. T. 
Barry, in trust, who sold to James Johnson and R. M. Johnson, who 
were in possession in 1818, when DeWolf filed his biir of foreclosure 
in the Circuit Court of the U. S. for Kentucky. Prentiss filed no answer, 
and in due course the bill as to him was taken pro confrsso, James 
Johnson filed an answer, claiming the premises as bona fde purchaser, 
and set up the defence of usury in the contract between DjpWolf.atid 
Prentiss, and that the mortgage was usurious and void. Barry filed 
Us .answer, alleging that he w^as ignorant of the mortgage " except 
as fecegnized in the deed of trust;'' and R.M. Johnson filecThis 
answer, adopting that of James Johnson. The defence rested upon 
the assumption that the new contract was not purged of the usury; or 
ratl^er, that the whole contract of 1815 was void, and could therefore' 
form no basis or consideration for the contract of 1817. The Circuit 
Court decreed for the defendants, and DeWolf appealed to the Supreme 
Court of theU. S., vvhere it was AcW, The contract of 1815 was not 
void for usury by the law of Rhode Island, eien though usurious 
items were contained therein ; and that the new Kentucky contract 
was purged of all usurious -consideration by the agreement of the par- 
ties in 1817, And it was further Ae/d, that the assignee of an equity 
of redemption could not set up usury as a defence to a bill of foreclo- 
sure by the mortgagee. , DeWolf v. Johnson^ 10 WhMon^ 367.* 

The latter holding, however, was entirely abrogated by the same 
€ourt in the subsequent case of Uoyd v. ScoUy4 Peters^ 230, 

♦Notwithstanding the correctness of the decision of the court'in the case 
o{ DeWolf y, Johnson^ it is difficult to perceive how the statute of Rhode 
Island could determine as to the validity of the loan in 1815. The funds were, 
by the terms of the agreement, to be advanced, and actually were advance^ 
in Philadel|4ixa, where the loan had its inception ; and thelaw of Pennsylva- 
nia, and not that of Rhode Island, was the law of/the place of performance 
of the lender. . - ' '.'"■' 
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SECTION XXVII. 

SOUTH CAROLINA. 

Section 1. Be it enactedhy the honorable the Senate and House of 
Representatives, now met and sitting in General Assembly and by the 
authority of the same : That such clause of an act passed on the sec- 
ond day of January, in the year of our Lord one thousand seven hun- 
dred and seventy-seven, entitled an act for the reduction of interest 
from eight pounds to seven pounds for each hundred pounds, as makes 
utterly void and of no effect, all bonds, specialties, contracts, promises 
and assurances whatsoever, whereupon or whereby there shall be 
reserved or taken any interest above the rate of seven {Kwnds in the 
hundred ; and also such clause of the same act as provides and en- 
acts that every person who shall take, acccept or receive, by way of 
interest for the loan, or for the forbearing or giving day of payment 
of moneys or any other thing or commodity, above the sum of seven 
pounds in the hundred, for one year, or at that rate for a greater or 
less sum, or for a longer or shorter time, shall forfeit and lose treble 
the value of the money or other commodity so lent — be and the same 
are hereby repealed. 

Sect. 2. Be it further enacted by the authority aforesaid : That 
every person lending or advancing money or other commodity upon 
unlawful interest, shall be allowed to recover, in all cases whatsoever, 
the amount or value actually lent and advanced,' and tliat the prm- 
cipal sum, amount or value so lent or advanced, without any interest, 
shall be deemed and taken by the courts, to be the true legal debt or 
measure of damages,4o all intents and purposes whatsoever, to be re- 
covered without costs. 

In the Senate House, the dghteenth day of December, in the 
year of our Lord one thousand eight hundred and thirty, and in fifty- 
fifth year of the Independence of the United States of America. 

H. Deas, President of the Senate. 

H. L. PiNCENET, Speaker of the House of Representatives. 

Seven per cent, the lawful interest. 

L Changing an " indent " from its real to its nominal value in q)e- 
cie when it was worth only eight .and a half for one, will make a 
contract usurious. Atkinson v. Ex. of Scotty 1 Bay R, 307. 

2. A note of hand usurious between the original parties to the 



transaction is absolutely null and void, even in.the hands of an inno« 
cent endorsee, though the holder may recover against the endorser 
from whom he received it, in a count for money had and received. 
Payne v. Trageant, 2 Bay, 23. , 

3. A broker, who negotiated the business between borrower and 
lender, though the payee of the note, is a competent witness to prove 
th^ usurious transaction ; sending notes into market under pretence of 
sale to raise money, is a shift to elude the statute, if the money is to 
be returned. Wherever a return of the money is contemplated by 
the patties^, it will constitute a loan and liot a sale. Ibid. 

4. No confirmation, however solemn, can give efficacy to an usu- 
rious agreement. The undertaking of one of the makers of the note 
to the endorsee at the time of the endorsement, stating that the note 
was good and he would pay it, will not enable the endorsee to re* 
cover, if the consideration of the note was usurious. Solomoris §• Co. 
7. Jmm ^ L 1 T. Cmf. K 144. 

5. Where it is customary to pay interest on open accounts after 
the year expired, and the debtor, some time after the ej^piration of a 
year, ^ave his note for the amount due with interest from the expira- 
tion of the year, it is valid and not usurious. Dickson v. Seriginer, 
2 T, Con. Hep. 501. 

6^ A bond with a condition that the lawful interest on the whole 
principal sum shall be paid annually, together with one-third part of . 
the principal sum at the end of each year until the whole be paid off, 
is not usurious, and the obligee is entitled to interest on the aggre- 
gate amount of principal and interest of each instalment as it be- 
comes due. Gibbs v.Chisolm, 2 M.fy McCord ii. 38. . 

7. A bond bearing interest from a period anterior to its date is 
not usurious. Levy v. Hampton^ 1 McCord, 145. 

8. Where a person, gave a note of $500, for a valuable consider- 
ation, payable sixty days after date, and when it became due, in order 
to obtain the further time of sixty days, gave his duckbill for $50, 
and a neiw note for $500, payable sixty days after dat;e; the court 
held the transaction usurious, and that the note of $500, as well as 
the note of $50, was void under the statute. But had the original note 
been retained at the time of giving the last notes, such original note 
had been valid, but having been given up, the original debt was 
merged in the last computation. {Quere, as to the last.) MoUe v. 
B&rriU, \ McCord R. Zml - 

, ,9. If the maker of -a promissory note fraudulently impose on the 
payee a promissory note for illegal interest, with a view to take- ad- 
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tantage of the att against usury^ he shall nof be allowed to do so, 
hut shall have judgment against him for the amount justly due with 
lawful interest. Collins v. Walker^ Brev* MS. R. 

10. A note endorsed for the accommodation of the maker, who 
procures it to be discounted at an illegal rate of interest, is void as 
against the maker and endorser, in the hands of an innocent holder ; 
,and the fact of the note being a renewal for part of the original 
contract, bemg between two of the parties to the original contract, 
does not vary the case ; but where a third person innocent of the 
usury, takes a new note, it is valid. Fleming v. MiUigan, 2 Mc- 
Cord R. 173* 

11. It seems even if a part of security be for a valid debt, and 
part for an usurious transaction, the whole will be infected, and this 
when separate notes are given. Ibid. 

12. Where, in consequence of- an usurious agreiement, a person is 
procured to endorse the note given in the usurious transaction, although 
the endorser at the time knew nothing of the usurious transaction, 
yet his endorsement is usurious and void. Wilkes v. Brumer^ 2 MC" 
Cord R. 178, 

13. Where a person borrowed money and gave his note for the 
amount with lawful interest, and at the same time made a verbal eon- 
tract to pay five per cent, more, making twelve per eent. interest ; 
the court held, upon an action brought on the note, that it was usuri- 
ous and void, although it was left to the borrower's honor only, wheth- 
er he would pay more than legal interest Willard v. Ruder, 2Mc' 
Cord jR. 369. 

14. Defendant applies to plaintiff to borrow money, who has none, 
but offers him a note for $700 on a third person, whom he under- 
stood to have cotton ready to pay it. Defendant accepts it, and gives 
his own note to plaintiff for $770, payable at the end of the year. 
Heldy usury. Brown v. Famsett. I Harp, 22. 81. 

16. Defendant's property being taken in execution at the suit of 
A B, for $1400, defendant, in order to obtain one month's stay of sale, 
agreed to pay $100, and gave the note on which the action was 
brought to the plaintiff, to whom A B was indebted ; plaintiff crediting 
A B with the amount, and he guaranteeing the payment of the note 
to plaintiff. Held, that the note was usurious and void. Clevdand v. 
D&vey I Harp. KAOnf. 

16. Where usury is set up as a defence to an action, and the plain- 
tiff is called upon by the defendant to swear whether the consideration 
of the contract was usurious or not, and does swear that it was iwt 
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usurious, the defendant esmnot introduce' other witnesses to contradict 
the plaintiff, Fulmer v. Hays, 3 McCord R. 256. 

17. But the plaintiff may be called upon to prove one fact, and 
another witness to prove other facts connected with it, all of which 
taken together may establish the usury which could not be mw^ to 
appear by any one witness. Usury may sometimes be inferred from 
a train of circumstances. Ibid. 

18. Where a note was given for money advanced, to be returned 
to the drawer when he should pay a debt to which the drawee was 
security for him, and the drawee endorsed the note and traded it off 
before it became due, at more than legal interest, it was held n6t to be 
void in the ba^ds of an innocent holder. KiTig Sf Jones v. Johnson, 3 
McCord R. 3^. 

19. Where a note on a legal consideration is drawn to order and 
endorsed, no matter how often it has been j)oIluted in the hands of 
intermediate holders, it is still valid in the hands of a bond fide holder. 
ML 

20. Defendant had passed a promissory note to the plaintiff, at a 
discount of twelve and a half per cent, per month, for the time it had 
to run, which note he endorsed ; and being sued as endorser, het^set up 
the act against usury in his defence, and held good. BoisgeradY. . 
ForgartUjBrev^ MS, R. 

21. If the plaintiff shall offer to contradict on oath what the defend- 
ant shall offer to swear in suppcH't of his plea or defence of usury, he 
s^all be entitled to deny the same on oath, and the defendant shall not 
be sworn. Dickson v. Baldwiny Brev^ MS, Reports. 

22. In this case the plaintiff had received as endonee a promissory 
note of hand, which had been given for an usurious consideration, 
(without knowledge of the usury,) and had innocently and ignorantly 
passed the same away to the defendant, and had received from him 
another note, on which this suit was brought. It seemed to be the 
opiuon of the courts that this last mentioned note would not be affected 
by the usurious taint which contaminated the note in pls^ of which 

it was 4aken^ unless it could be made to appear that the plaintiff had : 
notice of such usurious taint before he took the note, in question* Ibid. 

23. The plaixxtiff lent to the defendant $300, in United States Bank ' 
bills, for which he gave a promissory note, in which it waa^^pulated, 
that if it was paid in other than United States Bank bills the defendant 
^Acmld pay the further sum of five per cedt. as premium. After the 
notes fell doe, the plaintiff screed with the def^daiFt to accept othar 
proQussoiy notea In pagrmeht^ ^t twelve per cent, disc^t, computing 

18 
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the original debt at the sum borrowed, with lawful interest, and tbe 
addition of .five per cent premium. The defendant endorsed tbe 
notes, and in an action against hiin oatbis endorsement, it was held, 
that neither the reservation of the five per cent, premium, nor tbe dis- 
count of the twelve per cent, on the notes received was usurious, but 
that tbe plaintiff was only entitled to the sum originally loaned, with 
lawful interest, and not the five or twelve per cent.. Brock v. Thomf- 
son, 1 Bailey R. 322. 

24 Where a defendant, in a case of usury, offered to swear under 
the act to the circumstances of the usury, and for that purpose made a 
statement of the facts he would swear to, and the plaintiff makes bim* 
self a witness under the act, it is not enough that he denies generallj 
the truth of the statement made by the defendant ; he must submit to be 
examined by the defendant, in answer to the facts stated by him. JUur* 
den, AinCr, v. Clifford, 4 McCord R, 66. 

25. Tbe court thought the best practice would be to require tbe 
defendant to make his statement in writing, and then to examine tbe 
plaintiff in answer to the statement under oath. Ibid, 

. 26. A defendant who has pleaded usury to a demand against bim, 
cannot take out a commission to have himself examined under the act, 
on his going out of the state. He must appear in court and give 
evidence. Stone v. Jones, 4 McCord, 254. 

27. The maker of a promissory note, against whom a judgment 
has been recovered, is a competent witness at common law in a suit bf 
the same plaintiff (the lender) against the endorser, to prove the usuij. 
Chur. V. Kirkly, 4 McCord,397. 

28. The lender can only be a witness under the act where the usury 
is offered to be proved by the evidence of the borrower, and where tbe 
borrower is not a competent witness at the common law. Ibid. 

29. Though a third person sue upon a contract said to be usurious, 
and the defendant offers to swear to the usury, the lender, thougbno 
party to the suit, may under the act be examined to deny the usuij. 
Hawk V. Jones, 4 McCord, 402, 

30. Notes originally founded on a good consideration, thoogb 
iafterwards sold for less than they are nominally worth, do not make a 
case of usury ; but if originally discounted for less than their nominal 
amount, it is usury. Ibid. 

31. In an action by the endorsees against the endorser, on a note 
for $1,S76 63, drawn by Brown & Moses, payable to tbe defend- 
ant, and by him endorsed, it appeared from the testimony that BrovD, 
of the firm of Brown & Moses, on ox about the 24th of Deceaixf} 
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1818, borrowed of William Payne & Son (the plaintiffs) the sum of 
$3,500, for the use of which for fifteen days he paid $92 50, being at 
the rate of sixty-five or seventy-five per cent. That some time pre- 
vious to this, -Brown & Moses drew the note now in suit, and it was 
endorsed by the defendant, as a friendly act to enable Brown to piy 
for certain merchandise which he had purchased, but was never used fof 
that purpose ; and when Brown borrowed the said sum of $3,500, for 
which he paid usurious interest, he passed away this note with others to 
the plaintiffs, as collateral security for the loan. The court held the 
note usurious in its inception, and set aside the verdict fpr the plain- 
tiffi. The fact of the note in this case having been originally intended 
for a legal purpose, cannot vary the case, as it was never used for that 
purpose. It had no legal existence, until passed by Brown to the 
plaintiffs ; no consideration had ever been paid for it ; it was, in feet, 
no more thana carte blanche until put in circulation. Smithes Adm^rs 
V. Payne, Rice^s Digest, 37, 

32. The court will not declare a contract usurious and void, in 
favor of him for whose gain the usury was intended, for the purpose 
of restoring him to rights surrendered in consideration of such usurious 
consideration. Miller v. Keen, 1 Bailey, 24. 

38. If the borrower, after a loan made and without any previous 
agreement to do so, confess judgment for money lent on usury^ he is 
forever concluded, nor can the endorser of a note made in considera- 
tion of such judgment avoid his own liability by reason of usury in the 
original loan. Fowler v. Henry, 2 Bailey, 54. 

34. A note made to raise money, and sent into the market, and 
sold at a usurious discount, is usurious and void; but bonajide notes 
and other securities are subjects of legitimate traiffic ; and when the 
endorsee of a note, made to raise money at usurious interest, represents 
to a purchaser that it is a business note and made for bona fide con- 
sideration, and the maker is present and acquiesces, it is a fraud upon 
the purchaser, and they are both liable. Odelly. Cook, 2 Baileys 59. 

35. A creditor compounded with his debtor to receive his bond, 
with sureties for part of the debt in satisfaction of the whole; but by 
a private arrangement obtained his individual bond for a further por- 
tion of the debt. Held, that although the latter bond might be void, 
as of fraud upon the sureties, it did not invalidate the former bond 
for usury. Miller v. Jiead, 2 Bailey JR. 345. 

36. The act against usury, after fixing a penalty of three times the 
usurious loan, to be recovered by action of debt, limits the commence- 
ment oi the action to six months after the offence conimitted. PefeUd- 
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ant lenf $100, on usurious interest, and receired various stuns on 
account of the loan, more than six months before action brought, and 
the balance of principal and usurious interest \vithin six months. 
Heldf that the plaintiff was entitled to recoYer three times the amount 
of the sum origmally loaned. Stewart v. Fotc/er, Harper^s IL 403. 

37. The plamtiff sold a ptiTcel of cotton to the defendant's intestate, 
on a credit, and took his note for the amount, but surrendered it vfhen 
it came to maturity on receiving a new note for the amount^ with the 
addition of usunous interest, for which he stipulated as the condition 
of further indulgence, and in an action against the defendant on the 
new note, was defeated on the plea of usuryr Heldy thiat he wa9 
nevertheless entitled to recover in a new action for the priee of the 
cotton. Chartain v. Johnson, 2 Bailey ^ 574. 

38. A subsequent agreement to pay an usurious interest wiU not 
avoid a contract which was legal in its inception. Ibid. 

The repeal by the act of 1830 of that part of the usury act of 1777 
which declares usurious contracts to be void, does not set up an ustarious 
contract made before the passage of the act of 1830» JUagwood v. 
Duggmy 1 HUl's Rep. 182. 

39. A note given for usurious interest, by the acts of 1777 and 
1831 is void, as well in the hands of an innocent holder as between 
the original parties toil, and usury may be given in evidence under 
the plea of the general issue. Oaillard v. Seigneur y 1 McMvUen, 2Stb, 

40. The husband of a fettke sole trader is a competent witness to 
prove usury under the act of 1777., lhid» 
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TENNESSE-E. 
1835— CAap^cr 50, 

Section L AD bonds, bills, notes, bills of exchange, liqiiidated and 
settles! accounts, signed by the parties^ shall bear interest from the 
time they become due, unless it shall be i^>ecially expressed thatinter^ 
est is not to accrue until a time specially mentioned in the said writings 
or securities. 

Sec. 2. Alt bills, bonds and notes made payabk on demand, shall 
be held and deemed to be due on demand made by the creditor, his 
agent or attorney, by suit of request, and shall bear interest according' 
ly *f and all securities for the payment or delivery of property and idl 
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specific articles, shall tear interest as moneyed contriacts; that is to 
say, the articles shall be rated by a jiiry at the time they become due, 
and interest shall be paid by the debtor accordingly : Proyidei,, no- 
thing in this act contained, shall be $o construed as to prevent a justice 
of the peace from giving a judgment on any contract for specific articles 
within his jurisdiction ; and all judgments entered up in any of the 
courts of record in this state, or by any justice of the peace, shall. bear 
interest until paid. 

Sec. 3. The legal rate of interest shall be hereafter as heretofore, 
six per centum per annum, and at. that rate for a longer or shorter 
time. • 

Sec, 4. Where a greater sum than that prescribed in the third 
section of this act, is reserved directly or indirectly, and suit is brought 
for the same, either in a court of record or before a magistrate, against 
the principal debtor, his securities or accommodation endorsers, the 
defendant may avoid the excess over legal interest by a plea upon oath, 
setting forth the aniounl of usury in the transaction ; in case the personal 
representatives of such obligors or endorsers are sued, they shall only 
be required to swear that they have good reasons to believe, and 4o 
believe, that such plea of usury is true; to such plea the plaintiff may 
reply upon oath or the oath of the original payee ; and the fact shall 
be decided by a jury where it is denied in the replication ; if the origi- 
nal payee fehall have died, removed out of the county, or shall refuse 
to make the affidavit, where the suit is brought by an endorser or holder, 
the plaintiff shall, on making an affidavit to that effect, and that there 
was no usury in the transaction to his knowledge, be allowed to file 
his replication without swearing to the truth of the same ; and where 
the plaintiff is an administrator or executor, no other affidavit shall be 
required on filing his replication, than that he has no knowledge pf 
there being any usury in the contract. 

Sec. 5. Where the plaintiff admits the truth of the plea of usury 
in his replication, or fails to file such replication with the affidavit 
required in the foregoing section, judgment shall be given in favor, of 
the plaintiff for the principal and legal interest, and no more; but 
where the plaintiff does file such replication and affidavits, as are above 
described, then he shall recover the amount claimed, unless the defend- 
ant shall prove the usury, in which case it shall be deducted fromjhe 
claim and judgment given for the balance ; yet, if there ate other pleas, 
they shall be disposed of as usual : Provided, that nothing in this act 
shall be so construed as to prevent the party from having relief in a 
court of equity. 
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Sec. 6. In any case where more than legal interest shall be taken, 
the person taking the same shall be liable to indictment or presentment, 
and on conviction, shall be fined a sum not less than the whole usuri- 
ous interest so taken and received, which amount shall be ascertained 
by the jury trying the case : Provided, no fine shall be less than ten 
dollars ; and in case the defendant shall plead guilty to the charge, or 
judgment go against him, on a plea in abatement, a jury shall be sworn 
to ascertain the amount of interest received as aforesaid, for which 
judgment shall be entered. 

Sec. 7. Nothing in this act contained, shall be so construed as in 
any manner to affect any charters that may heretofore have been 
granted by the legislature, and that are now unexpired, allowing the 
reserving and taking more than the legal rate of interest. 

Sec 8. All laws heretofore in force contrary to this act, are hereby 
repealed : Provided, that contracts heretofore made shall not be affected 
by the repeal of said laws in any way or manner. 

1. A promissory note in which no time of payment is expressed, 
bears interest from the date. 1 Tenn, 110. 

2. Interest arising ex contractu ought to be demanded as debt ; but 
when it comes by operation of law, it should be demanded by way of 
damages. Cooke, 21. 

3. A till of exchange, drawn by A of Tennessee on B of New 
Orleans, will carry interest according to the laws of Louisiana. 4 
Yerger, 452. 

4. The custom of New Orleans merchants to charge eight per 
cent, by way of damages is illegal, and cannot be enforced apon 
protested bills accepted for the accommodation of the drawers. Ibid, 

5. The rule for calculating interest where payments have been 
made, is to calculate interest upon the sum due, up to the time the 
payment was made, and deduct the payment from the principal and 
interest at the time, and give interest on the balance until paid. 5 
Yerger, 310. 

6. If one borrow money, and agree that the lender shall have the 
use of a tract of land for the interest of the money, the value of which 
exceeds the interest, equity will set off the excess against the amount 
of money borrowed. 4 Hay, 204 

7. A owes B $5,000, and when it becomes due, it is a&rreed that 
A shall endorse notes on di&rent individuals. 

payment thereof, a jer cent, a e 

notes had to run, ure anoth 
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accordingly done. Hdd; that this transaction was usorious^ and that 
the subsequent endorser could take advantage of it Martin §* Yer- 
ger,392. lYerger^243. 1 Ferrer, 444. 

8. A contract to pay interest from the date of a note, if it is jjot 
punctually, paid when it becomes due, is not unlawful or usurious. 

1 Y erger, 502. 

9. A is, indebted to B. A loans money at usurious interest to C. 
B, not knowing of the usury, agreed to receive the note of C (well 
endorsed) in payment of his debt from A, and C executes his note, 
which is endorsed and deliyereji to B. Held, that the note was usurious 
and void in the hands of B, 2 Yergety 350. 

10. Where the usurious interest reserved upon a note had, upon 
each renewal of it, been paid, and the note was re-executed for the 
original principal: He/c^, that the excess of interest paid on the 
several renewals might be deducted from the principal and legal inter- 
est, and a judgment rendered^for the balance, 2 Yerger^ 255, 

11. Where notes are made and endorsed, to be discounted at a 
greater rate of interest than is allowed bylaw, they, are. usurious. 

2 Yerger, 463. , 

12. Where one note is given for principal and another note given 
for the usurious interest, and the note for the usury has been paid off, 
a court of equity will apply the payment as a credit upon ajudgmen 
obtained on the principal note. 6 Yerger, 398. 

13. Where the plea of usury is sworn to by the defendant, it i§ 
evidence for him^ unless replied to by the plaintiff on oath. 1 Yerger, 
494. 

14. A contract, made prior to the act of 1819, ch. 2, which is 
tainted with usury, is void. Tolford v. Sumner^s.Ex. 2 Yerg^,2d5, 

15. What is usury or not remains the same, under the act of 1819, 
as that which was held to be usury under the act of 1741. The only 
difference is, that under the act of 1819 the security is only avoided 
for the excess. Dews v. Carthamy 2 Yerger, 463. 

16. Where a certiorari and supersedeas is granted in a case 
originating before a justice of the peace, and the only defence is usury, 
the cour.;t cannot discharge, the supersedeas and give judgment for the 
principal and lawful interest, and retain, the case to try the plea of 
usury. OJin V. Price, 5 Yerger, 285, 

17. ^, at the request of B, advanced to him $4,000, in Tennessee 
bank notes ; the Tennessee bank notes so advanced run at a discount 
of twenty-five or thirty per cent. B agreed to pay A the nominal 
amount of the Tennessee bank notes, at New Orleans, in UnitecJ 
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States Btink notes or silver, dollar for dollar : Hdd, that t&e trans- 
action was a loan, and not a mere exchange of money, and that the 
contract was usurious. Money paid beyond principal and legal inter- 
est on a usurious contract^ maybe recovered back in a court of equity, 
at the suit of the borrower against the lender. Neither lapse of time 
nor the statute of limitations will defeat the right of the borrower to 
recover back usurious interest paidy when the transaction is a con- 
tinued oue, and new dealings, new advances, new securities for money 
and mortgages upon property of the borrower are taken and continued 
to a short time of filing the bill, although the principal part c^ the 
usury was paid ten years before filing the bill It is not necessary, to 
entitle the complainant to relief in equity, that he should charge in 
direct terms that the dealing was. usurious ; if the fact stated in the 
bill and admitted in the answer, or shown in the pro<rf, make out a 
case of usury, a court of equity will relieve. WUherhead v. Boy&rSy 
7 Yergety 645. 

r 

SECTION XXIX. 
VERMONT. 

ilevised Statutes of 1839, pa^e 366. Interest of money. 

Section 3. No person shall take, directly or indirectly, more than 
thie value of six dollars for the forbearance of one hundred dollars for 
oiie year, and at the same rate for a greater or less sum^ and for a 
longer or a shorter time. 

Sect. 4. Whenever a greater rate of intwest than is allowed by 
law sh'all have been paid, the person paying the same may recover 
back the amount so paid above the legal interest, with interest thereon 
from the time of payment, in an action of assumpsit, declaring for 
money had and received or goods sold and delivered as the case 
may be. 

Sect. 5. The foregoing provisions, relating to interest, shall not 
extend to the letting of cattle or other usages of a like nature among 
farmers, or maritime contracts, bottomry or course of exchange, as 
has been customary. 

* ■ 

i 1. It is incorrect to exclude from the jury evidence of the.laking 
even a trifling sum above legal interest, when the defence is usucy* 

2. Whether taken corruptly or by mistake should be left to .tfee 
jury. . 
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- 3. Tcstimoiiy of a general prafii^e of taking interest at banks 
according to printed tables, not exactly correct, and that such practice 
has existed a long time without being resisted, is proper, and raay be 
concliisive to show that the extra interest was not taken corruptly.' 
Bank of Burlington y.Durkee, 1 Vermont^ 339. 

4. A bank note is not void as usurious, by reason of interest being 
taken for sixty-four days at the rate of three hundred and sixty-five 
days to a year, that being a general custom of banks, but the excess 
must be deducted. Bank of St Mbans v. Steames^ 1 Ver. 430. 

5* A signed a note as surety for payable to H ; and 0, in order' 
to secure A for becoming his surety, gave him an absolute bill of sale 
of a chaise then in the possession of a third person, and of some 
other property in the possession of 0. The whole was left in the 
samesituation as before, no actual delivery or change of possession 
being made, except that notice of the transfel* of the property to A 
was given to the person holding the chaise, and he agreed to keep it 
for A. Afterwards the chaise was seized and taken away on an ex- 
ecution in favor of a creditor of 0, and A took it from* the possession 
of the officer* In an action of trespass brought by the officer against 
A for the cii^se) it was held, that although the note on which A had 
become surety, might be usurious and void, yet fce was entitled to 
hold the property assigned to him for his security until he was indem-. 
nified or relieved from the note. That the fact of a part of the prop- 
erly being suffered to remain in the possession of the vendor did not 
defeat the vendee as. to the residue, unless the transaction was fraudu- 
lent in fact. That the jury were the proper judges, whether from all 
the circumstances in the case, the sale was merely colorable and made 
to defeat the right of creditors or was fair and bona fide. . Spalding 
v* •Awrtn, 2 Ver. 555, 

6. An action brought on the second section of the act to prevent 
usury by one who was not a party to the usury, to recover a sum of 
money received by the defendant of a third person contrary to the 
provision^ of said act, is a penal action, and within the provisions of 
the act requiring the clerk or magistrate signing the writ, to make a 

s minute in writing of the simie, of the day, month, and year, when it 
was signed or exhibited to him. Hubbell v. Gale, 3 Ver. 266. 

7. Usury avoids a contract in equity as well as at law* 

8. Where a party in a court of equity attempts to enforce an 
usurious contract, the usury may be set up as a defence. 

9. But where a party applies.to the court to be relieved from an 
usurious eontract, equity will interfere only on his paying the sum 
actually dtt^^ 
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10. WMere usury is relied on to aroid a contract, it must be iKiUy 

proved. 

11. To a bill of foreclosure, the answer of the defendant setting 

forth usury in the mortgage as a defence, is not to be taken as evi- 
dence for him, unless the plaintiff asks for a disclosure on that sub- 
ject, but is only equivalent to a plea of the statute of usury. 

12. Where a person has assigned a mortgage and notes payable to 
himself, to raise money for another, and on a bill to foreclose testifies, 
that he was agent for the mortgagor, and that the contract on which 
the money was advanced was usurious, the court will not decree that 
the notes and mortgage are void on his testimony alone, when it ap- 
pears that he came before the master with a prepared deposition, a 
part of which had been written by the defendant requesting him so to 
testify, and when his testimony is at variance in some material points 
with the testimony of other witnesses, although lus general character 
is unimpeached. McDaniels y, Bamuniy 5 Ver. 279. 

13. That a demurrer to a discovery of usury charged in a bill 
must be allowed, unless the person demurring waives the forfeiture, 
and seeks only to be relieved against the usurious part . 5 Ver. 39. 

14. That the court will not admit a plea of usury presented out 
of time without a waiver of the forfeiture. Ibid. 

15. A honafde debt or demand contracted upon a legal consider- 
ation is not lost or destroyed, by being mingled with a usurious trans- 
action or being made in whole or in part the consideration of a usu- 
rious contract 

16. Where a note not tainted with usury has been given up and 
cancelled, on being made the consideration of a usurious contract or 
note, which latter has been avoided as usurious : Hdd, that the note 
cancelled on the consideration of this may be recovered, and evidence 
of the npte or consideration be received under the money counts of 
the declaration. Edgell v. Stanford, 6 Vermont, 551., 

17. A promissory note containing an usurious excess of interest 
was executed while the usury act of 1797 remained in .force ; and 
after the act of 1822 came into operation, the note was given up and 
another taken for the amount, without any new agreement respecting 
interest Held, that the last note was not wholly void, but subject to 
apportionment on the principle of the former statute. Dunbar y« Wood, 
6 Vermont, 653. 

18. Where the maker of a note infected with usury, in considera- 
tidn that the holder should cancel or discharge the same, promises 
to give a new note, deducting the usurious excess, such promise will 
be enforced in lawc McClure y. WiHiamift 7 Ver. 210. 
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19. Sheep or cattle let pursuaiit to the custom pr nsage of farmers 
is not usury, although the risk of the life of the animals be by the 
contract on the hirer, if such be the usage. Whipple v. Powers, 6 Ver* 
mont, 457. 

20. If money be loaned and by fiction be called sheep or cattle, 
or if there be any color or fiction to bring the loan within the provi- 
sions of the statute, it is usurious. 

21* The giving up a sheep or cattle contract without the same 
being paid, and taking another therefor fictitiously pretending to let 
cattle where none in fact existed, is usurious. Ibid. 

22. If the defendant, in a suit in chancery brought to foreclose a 
mortgage appears, claims that there is usury in the sum secured by the 
condition, has the same stricken out by the master in his report of the 
sum due, a decree passes for the Sum actually due, and the orator 
takes possession of the premises mortgaged ; he cannot maintain an 
action of ejectment against the orator in the bill or those claiming un- 
der him, on the ground that the mortgage was void on account of 
the usury. Rubble y. Chaffer et d,, 8 Vermont 111. ' 

23. In a suit in the name of common informer to recover the pen- 
alty in the statute against usury, it must appear that the paytoent of 
money or other thing sought to be recovered was a voluntary pay- 
ment, and rnade in pursuance of a previous corrupt agreement. 

24. A decree of the county court in an action of ejectment predi- 
cated on mortgage even after it becomes absolute, and so the debt is 
paid, does not constitute such payment as will enable the mortgagor 
or a common informer to recover the excess of lawful interest included 
in such decree* 

25. By such decree it would seem that the usury is purged, and no 
subsequent proceedings can be had whereby the question of usury 
shall be again brought into discussion. If the contracting party never 
had a right of recovery under that statute, no action can accrue to a 
common infMrmer. Steward v. Downer^ 8 Vermont, 320. 

26. Where an agent authorized to settle the debt due the estate 
takes a note to the administrator for the principal sum due, and one 
to himself for usurious interest, the first note is not void unless the ad- 
ministrator knew of the usury, and assented to it. Baxter Adm* v. 
Burk, 10 Vermont ib^. 

27. An act of the legislature of Massachusetts provided that usury 
reserved in a contract should not render the contract void, but that the 
defendant might by plea set forth tb^ usury, and if proved bar the 
plaintiff from a recovery, except for the balance of bis demand after 
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deducting treble the amount of the -whole interest reserved, and that 
the defendaht should recover his costs. In an action brought in the 
courts of this state upon a contract made in Massachusetts, it was held 
that this statute related to the remedy, and could have no operation in 
this state ; and that a plea founded upon this statute could not avail 
the party, and was insufficient as a partial bar of the action, Suffolk 
Bank v. Kidder^ 12 Ver. 464. 



SECTION XXX. 

VIRGINIA. 

^n €Lct to reduce into one act the several acts against usury > Passed 

February 24, 1819. 

Section 1. Be it enacted by the General Assembly y That no per- 
son shall, upon any contract, take, directly or indirectly, for loan of 
any money, wares, or merchandise, or other commodity, above the 
value of six dollars for the forbearance of one hundred dollars for a 
year, and after that rate for a greater or lesser sum, or for a longer or 
shorter time ; and all bonds, contracts, covenants, conveyances, or as- 
surances, to be made, for payment or delivery of any money or goods 
so to be lent, on which a higher interest is reserved or taken, than 
is hereby allowed, shall be utterly void. 

Skct. 2. If arty person shall, by any way or means of any corrupt 
bargain, loan, exchange, shift, covin, device, or deceit, take, accept, 
or receive, for the loan of, or giving day of payment for, money, 
wares, merchandise, or other commodity, above the rate of six dollars 
for one hundred dollars for one year, every person so offending shall 
forfeit double the value of the money, wares, merchandise, or commo- 
dity, so lent, exchanged, or shifted ; one moiety to the use of the Com- 
monwealth, and the other to the informer, to b6 recovered with costs. 

Sect. 3. Any. borrower of money, or goods, may exhibit a bill in 
chancery against the lender, and compel him to discover, ufon oath, 
the money or thing really lent, and all bargains, contracts, or shifts, 
which shall have passed between them, relative to such loan, or the 
repayment thereof, and the interest or consideration for the same ; and 
if, thereupon, it shall appear, that more than lawful inter est- was re- 
served, the lender shall be obliged to accept his principal money with- 
out any interest or other consideration, and pay costs, but shall be 
discharged from all other penalties of this act. 
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Sect. 4. Every broker, solicitor, or driver of bargains, who shall 
hereafter, directly or indirectly, take or receive more than the rate or. 
value of twenty-five cents, for brokerage, or soliciting the loan or for- 
bearance of one hundred dollars for a year, or above seventeen cents , 
for making or renewing the bond or bill, for such loan or forbear^* 
ance, or for any counter bond or bill, concerning the same, shall for* 
feit, for every offence, sixty-six dollars and sixty-six cents, to the 
Commonwealth and informer, to be recovered and divided, as herein- 
before mentioned. 

Sect. 5. All acts and parts of acts, coming within the purview of 
this act^ sliall be, and the same are hereby repealed : Provided, That 
all rights, remedies, penalties, forfeitures, actions, and prosecutions, 
heretofore accrued, incurred, or commenced, shall be and remain in 
the same condition, as if this act had never been passed. 

Sect. 6. This act shall commence and be in force from and after 
the first day of January, eighteen hundred and twenty. 

1. In June, 1764, McGuire mortgaged a tract of land in Virginia 
to Parker, then a resident of Philadelphia, for the purpose of securing 
the payment of .£88 12^. 6^(2. Pennsylvania currency, with lawful 
interest thereon from the 5th day of March precedmg. In 1773, War- 
den Exec, of Parker instituted a suit in chancery in the county of 
Frederick to foreclose the mortgage. McGuire, in his answer, ad- 
nutted the execution of the mortgage; and that j£88 12^. 6ld* Penn- 
sylvania currency, with interest at the rate of five perc^t. per annum 
from 6th March, 1764, was due and unpaid; but that Peter Hogg, the 
attorney of mortgagee had agreed that the sale of the mortgaged pre- 
mises should be respited until first Tuesday in August, 1775. McGuire 
consented that a decree conformable to this agreement should be pro« 
nounced. The cause was heard in September, 1773, by consent of 
parties, by their counsel on bill and answer ; and a decree was made 
that McGuire should, on or before the 10th September, 1775, pay to 
the mortgagee j£70 18^. 5d. Virginia currency, with interest thereon 
at the rate of six per cent, per annum, from 6th March, 1764, or that 
in case of failure, the sheriff should, sell. , Hetd, if the change in the 
rate of interest were made from a conscioui§ness in the parties, that the 
debt originated in a contract made in Pennsylvania, it was lawfiil and 
just that the decree should be for six per cent. If, on the contrary, 
the interest was increased with a view to procure the two years in- 
dulgence, it would have been usurious and void. The court presumes 
the former : The court wiU nev^ presiLime a contract to be usurious 
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unless it be -proved. We conmdei* the decree for six per cent to hare 
been entered into by consent. McGuire v. Warden, Ea^r of Parker. 
1 Wash^36S. 

2. When a bill in equity is filed to stay proceedings upon a usurious 
deed of trust, on the ground that the complainant had no opportunity 
to plehd the usury at law, and prays for no discovery ; but on the con- 
trary, is ready to prove the fact, the court ought not to grant him relief 
against the usury upon the condition of his paying the principal sum 
of money, (without interest,) but should- altogether enjoin the trustee 
from selling, until, by some proper proceeding to be instituted by cedui 
que trust, he establishes the validity of his contract ; in which case the 
injunction should be dissolved, and in the contrary event perpetuated. 

Upon the result of such proceeding, if the injunction be dissolred, 
the deed (being then cleansed of its usurious taint by the judgment of 
a competent tribunal) should be enforced as a security to compel the 
payment of a debt. Marks v. Morris, 2 Mun, 407. 

3. If a bond be given without any consideration, but to be used as 
an article of traffic to raise money, the bona fde purchaser (though 
at a large discount) of such bond, without notice of the purpose for 
which it was executed, is entitled to recover the full amount... A fair 
purchase of a bond at any discount is not usurious. See 2 H, ^HL 
14. IBM. 211. 2 Ball. 92. 2Mu7if.36. 

4. T being indebted to Hin the sum of j£ 1,200, payable by qual 
instalments in little more than three years, an agreement took phce 
between T and W, that W,in consideration of j£800 cash, paid him bj 
T, should exonerate T from his debt to H. This agreement is usurious 
and void, notwithstanding W might have reaped advantage from it by 
buying the bonds of H at a discount, or by selling him tobacco at a 
high price. If the agreement in this case had been, that W was to 
pay the debt in the bonds of H, if to be had, and not otherwise; it 
seems that, since the principal sum of JC800 would have been in jeop- 
ardy, the contract would not have been usurious and void. 

, But here it appeared that though W was to be at liberty to pay 
the debt in the bonds of H, yet he w^s to be responsible at all evefdSj 
whether he could get such bonds or not. This made it usurious. 
Watkins v. Taylor, 2 Munf. 424. 

5. A continuance ought not to be granted at law, on the ground 
that the party, a few days before that appointed for the trial, filed a 
bill in equity for discovery of usury, as auxiliary to his defence at law; 
unless he make affidavit that the usury therein charged had recetdlf 
come to his If nowledge, Ross v. Jfewdl, 3 Mtmf. 170. 
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6. The plea of the statute against usHry^ ought to be received in a 
court of equity at any time before the decree is final, if there be strong 
reasons from, the State^nent in the bill for believing that the matter of 
such plea may be true. If the party tendering such plea has been 
improvidently allowed to file a bill of review, which tas therefore been 
dismissed at his costs, it is unreasonable to re(|uire him to pay those 
costs in a limited time as the condition of receiving, his plea. Where 
a bill of review has been dismissed on the ground that it ought not to. 
have been allowed, the decree not being final, the complainant. in that 
bill is not authorized,, in Ins subsequent defence, to make use. of the 
answer to the bill of review as evidence in his favor. Ellzy v. Lane^ 
4 Munf. 66. 

7. If a bond for usurious interest be taken, in consideration of for- 
bearance to bring suit on a previous bond which, in its origin, was free 
from objection ; it is competent for the obligor to obtain relief in equity 
against the obligee, by having such usurious bond cancelled or credit 
given him for the amount of the principal and interest due thereon, 
against the original bond, and this right is not lost by the assignment <>f 
either of thebonds, . On a bill of injunction against the assignee in such 
case, the obligee being also a defendant, the court ought not to decree 
that the injunction be dissolved, and the bill dismissed as to the assignee, 
and that the obligee pay the complainant the amount of such usurious 
bond ; but should appoint a reasonable time for the obligee to produce 
to the complainant the bond for the usurious interest or a satisfactory 
acquittance therefor ; and in that, event should dissolve the injunction, 
or (if he do not produce such bond or acquittance) should make it 
perpetual as to so much ; and in the last event a further decree should 
be made, that the obligee pay to the assignee the sum for which the 
injunction is made perpetual. 

8. And if a decree dismissing the bill be reversed, and the injunction 
ordered to be reinstated, the court reversing such decree should more- 
over direct, that if it shall appear the whole amount of the judgment 
has been coerced from the complainant by the assignee, such further 
decree shall not be entered in favor of the assignee, but of the com- 
plainant. Fox V. Taliaferriy 4 Munf. 243; 

9. A contract for the sale of $6,000, U, S. eight per cent, stock, 
to be delivered and regularly transferred on a future day, for $6,000, 
current money, in hand paid, is not usurious. Btdl v. D<mglass^^4 
Munf. 303. 

10. That slaves were sold on a credit for more than a sum which 
the seller had previously offered to take for them in cash, with interest 
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thereon, during the term of credit^ and that the seller was aceostomed 

to lend money on usurious interest, is. not sufficient evidence that such 
sale was intended as a cover for usury ; there being no proof that a 
loan of money \7as intended by the parties. West v. Belcher , 5 Mseuf. 
187. 

11« Where a party applies to a court of equity to be xelieved^ on 
the ground of usury, and does not call upon the defendant for a diseov- 
eiy, but proves his case by evidence aliunde; quere, whether he can 
be only relieved to the amount of the usurious interest upon paying 
the principal, with lawful interest, or shall he be relieved from the debt 
in toto. 

Qtiere. What shall be considered a bill for a discovery ? Mo 
Pherson y. King, 1 Randolph^ 172, 

12. A tacit understanding between borrower and lender, farmed 
on a known practice of the latter, to lend money at a legal interest, if 
the borrower purchased of him a horse at an unreasonable price, is a 
shift to evade the statute against usury. 

13. Where a court of chancery has doubts whether the sale of a 
house or other property is really intended as a shift to evade the statute 
against usury, it ought to direct an issue to be tried upon viva voce 
testimony, if to be had. Douglass v. McChesney^ 2 Randolph^ 109. ^ 

14 To constitute usury, there must be an intention to take more 
than legal interest The mistake of a scrivener in putting one sum 
for another, will not charge a party with usury.. 

If a mode of calculating interest, which gives to the creditor more 
than legal interest, is adopted, and the creditor knows it will have that 
effect, he is guilty of usury, although he may not suspect that he is 
violating the law. Childers v. Dean, 4 Randolph, 406. 

15. In all cases where a party applies to a court of equity for reli^ 
against an usurious contract, whether he alleges in his bill that be is 
able to prove the usUry without the defendant's confession or not, he 
can only be relieved upon paying the principal, wUhowt interest, 
under the third section of our ( Vir.) act of assembly. Young t. ScoUy 
4 Randolph, 415. / A note is made and endorsed for the accommodation 
of the payee, and afterwards put into the hands of a brdker by the payee, 
to be sold in the market. It is purchased of the brdcer by a person 
who has no knowledge that it is accommodation paper, or for whose 
beodk it is sold. .This transaction is not usir^ous. 

16. An intermediate endorser of a valid note for an usurious consid-' 
eration, as between endorsn^ and end<Hrsee, will not vitiate t)ie note 
ia the han^ of. a subsequent honafde Ij^older^ withost notice^ of the 
usury. 
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17. A note, valid in its inception, if afterwards cndor^ei by a 
parfy to wboro it has regularly come, to a third person at a greater 
discount them legid interest^ such transaction is usurious. WhUmnrth . 
T. Yozmgy 5 Randolph^ 333. ■ ■ . , ■ 

18. The law of usury applies to banks, subject to the modification 
produced by their charters. 

19. Where the facts are agreed or found by the jury, it is the 
province of the court to say, whether the transaction amounts to usury 
ornot. 

20. Where a proposition is made for a loan of money, and tl^e 
lender will only consent to lend a part of the money wanted, on con* 
dition that the borrower shall receive stock at a price much above the 
market value, to make up the deficiency, and the bargain is made on 
these terms, such contract is usurious. ' 

21. A loan on accommodation paper, and a discount on real paper, 
stand on the same footing as to the right of a bank to deduct the 
interest in advance on the whole amount of the note. Stribling v. 
Bank of VaUey, 5 Randolph^ 132. 

22. If to a bill brought to foreclose a mortgage the defendant 
pleads usury, and the bill itself on its face, and the documents filed 
with it, present a case of usury, such as is pleaded, it is not necessary 
for the defendant to take depositions to support his plea. His adver- 
sary's bill Supports his plea. Lane v Ellzy, 6 Randolph, 661. 

23. A, being indebted by bond to B in ^6445 lis. 2d. sterling, on 
the 17th December, 1787, assigns him C's bond for Je780, currency, 
at the agreed value o{£S82 10s. 2d. sterling, and gives a new bond, 
with two sureties, for the balance of JC106 l7s. 2d. sterling, payable 
in March following ; this is usury. 

In such case it is sufficient, if the verdict finds facts amounting to 
usury, though it does not find the corrupt agreement in technical words. 
Gibson v. Tniioe, 1 Call's R. 54. 

24. An agreement by which a man secures to himself, directly or 
indirectly, a higher premium than legal interest for the loan of money, 
or the forbearance of a debt due, is usury. Ibid. . ^ ' .. 

25. In Villers v. Corey , 6 Mod. 303, it is held, that if there be a 

just debt due, and 9 bond given for it with unlawful interest, it is 

usury, and the same principle may be collected from 12 Mod. 385. I 

hold it to be a clear principle, that a corrupt forbearance of money 

then due, is as much within the statute as an original loan ; s^nd that, 

within the meaning of the statute, is a loan. Mtcsgravev. Gibbsyl 

Dattos, 226. 

19 ... 
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26. In order to constitute usury, both parties roust be consentiBg to 
the unlawful interest; th'at is to say, tbe'lender to ask awi the bor- 
rower to give* Therefore^ if a bill of exchange is drawn upon an 
obscure man in Scotland^ although .the payee may expect it) will be 
protested, yet if there was no agreement between him and the drawer, 
thai it should be protested, the transaction is not usurious. There 
must be proof of a lending and borrowing to constitute usury. Price 
V. CdvijAell, 2 CaU, HI, 2d ed. 92. 

27. An agreement to set the profits of a mortgaged subject against 
the interest of the money lent, fs usurious, if they exceed the legal rate 
of interest. Robertson v. Wheeler^ 2 Cally 421, 2d ed.354. 

28. If a bond bear more than legal interest, and for that reason he 
deemed usurious in a court of law, equity will relieve^ against the 
judgment, and decree just compensation, if the transaction be fair. 
Braxter v. Willing, 4 Co//, 288. 

29. If A, indebted to C, wishes to borrow money of B-to pay G, 
and 6 supposing he had money in Scotland, agrees with A to draw 
for it in favor of C, provided C will endorse the bill of A, and does 
endorse it, and takes B's bill, which is afterwards protested ; C may 
recover of A, upon A's bill, for the transaction was not usurious, and 
a tender by A of paper money to B was of no avail. 4 CMf 402. 

30. If A propose fo B, that B should buy his land, which was 
advertised to be sold under a deed of trust for the amount of the credi- 
tor's debt, and should let A have it again, upon payment of prto- 
cipal and interest at the end of twelve months ; instead of which, tbej 
enter into an agreement that B should bid the. creditor's debt for the 
land, and if it was struck off to him, that he should resell it to A, sum 
thereafter to be agreed upon, provided it was paid within twelve 
months ; which sum, though never agreed on, was understood to be 
such as would reimburse B the money paid, the sacrifice he might 
make to obtain it, and liberally compensate him for his trouble ; it 
is not usury. And if the money is not ,paid to B, &c., within the 
twelvemonths, nor the sum fixed, the purchasers absolute. Jones v. 
Hubbard, 5 Call, 211. 

31. Negotiable 'notes made by H & H, endorsed by A, feir the 
accommodation of H & U, to be sold in market, purchased by B from 
a broker, who sells them for H & H at a greater discount than six per 
cent.j are not usurious in the hands of B without proof that B knew 
the fact {Qtteire.) 1 Gilmery42- 

32. The first statute of Virginia, on the subject of usury, was made 
1730, and founded oh the 21 of James I. The same words are reiter* 

tied k Mtin734aad 1748. 
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39. In Marsh V. Martindale, 3 Bos. & Pul." 159, the jury expressly 
found that the plaintiff was clear of any intention to violate the law. 
But LtM-d Alvanjy says, that an agreement to take more than five per 
eent. is a corrupt agreement within the meaning of the act, whether 
tfae party tfatiiks he acts contrary to the statute or not, and that the 
agreement in that case was corrupt, whatever was the intention. 

34. It is not usurious, upon a settlement of accounts, to take a 
bond or note for the balance due including interest, aifid to receive in- 
terest on such bond or note. Brown v. Bunty 1 Hen. ^ Munf, 4. 

3&. The sale of a bond for much less than its nominaratnOunt, is 
not of itself usurious. ' 

36. A bond given in the alternative to - pay a specified sura of 
money, or such further sum as would be sufficient to purchase as much 
property as such specified sum would purchase at a period antecedent 
to the date of the bond, held not to be usurious. 2 Hen.^Munf^ 
650. 

37i J B, being indebted- to certain British merchants, conveyed a 
tract of land and sundry slaves in trust, to secure the payment of tbe 
debt, in thriee equal annual instalments, with interest from the date of 
the deed of trust, the payment to be made in tobacco, to be delivered 
at, and addressed to them in London, on which they were to (fraw 
the usual accustonied mercantile commission of 2 Is. sterling, for each 
hogshead actually shipped. And it was further provided, that; in case 
of non-shipment of the tobacco, a furihet sum equivalent tp^ and irk 
lieu of th^ uswd accustomed mercantile commission thereon, af tfe,e rate 
of 21s. sterling per hogshead, estimating each hogshead to be worth 
JBIG sterling, was to be added to each, payment: Held^ that the 
transaction was usurious, and the deed of trust void. Dunbar y, Longy 
4 Hen. fy Munf. 212. 

38. In cases or usury, the borrower filing his bill in equity, is^ 
entitled to relief, not against the contract entirely, but to the amount of 
all but the principal money; the lender being entitled to receive bis 
principal without any interest. In such cases, though relief be given 
against the interest, the usurious assurances ren^ain as a security for 
the principal, and the court will direct them to be enforced to that 
extent, if it be not paid by a given day. Marks y. MorriSy4t Hen^ Sj;* 
Munf.463. 

39. It is not usury to Sell bank stock at a very high price; since^ 
to constitute usury, there must be a treaty for the loan or forbearance 
of Edfoney. A H^n. ifsMunf. 490. ' 

40. A defendant may plead to a s€^ yacio^ broughl to revive a 
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decree, ^vi^bich was obtained against him by default, that the originii 
(contract was usurious. Lam v. EUzy, 4 Hen. 8f Manf. 504 

'41. C, wanting to raise $2,335, tells J this, and offers faim as many 
slaves as wi\l commanid that sum ; . upon which J pays hitn $2,335, io 
gross, for sixteen slaves, apd C gives him a bill of sale tliereof : and i 
is at the same time agreed that the slaves shall remain in C's (lOSsessioD, 
on hire for one year ; and if at the end of the year C shall pay J 
$2,935, J shall, in consideration thereof, resell the slaves to faim. U 
any of the slaves die during the year, C to pay same price and no less 
for survivors ; and if C shall not pay the $2,935 punctually, J's agree- 
ment to resell to him to be void : Held, a shift to evade the statute of 
usury-, and contract usurious* 

42. C, contracting usurious debt to 6, gives him a deed of trust 
of slaves to secure it ; afterwards C voluntarily surrenders^ trust slaves 
to trustee, to be sold to satisfy the debt ; at trustee's sale, in itself fcoff 
G buys greater part of trust slaves, and the proceeds of sales are applied 
to the debt : Held, though deed of trust usurious, yet trustee's sale of 
the subject to G, the usurious creditor, shall not be disturbed in equity. 
Though where one resorts to equity fdr relief against usurious debt, 
y^t mip($id,he shall be required to pay only the principal advanced to 
h\tn^vntho'»jt even lawful interest, according to the statute of Virginia; 
yet where debtor seeks in equity an account of and decree far money 
already paid, on usurious contract, the measure of relief is the ex<^ 
paid above principal and lawful interest ; and if. his payments exceed 
principal and lawful interest, the surplus and intere&t shall be decreed 
to him.. Clark Y. Garland, 1 Leigh, 147* 

In a bill for relief against usury plaintiff charges usury exacted at 
a rate of two and a half or threii per cent, per month: defendant, in 
his answer, admits he exacted usury, but says he does not remember 
the rate; and there is no proof to ascertain the rate: f/^M, thatin 
this state of the case, the court should consider the rate of usury two 
and a half per cent, per month. Fulcher \\ Baker, 1 Leigh, 453. 

, ' 43. M borrows money of L, on usury, and by deed of trust con- 
veys land to. a trustee, with power to sell the subject when required 
afttr debt should fall diie, and raise money to pay it ; the lender dies, 
his administrators require trustee to sell trust subject j the borrower 
fexbibits a bill in charicery charging the usury, requiring defendants to 
aiiswer the charge ; insisting that the deed of trust is null «nd void, 
and praying injunction to restrain trustee from selling ; the administra- 
tors o'f the lender and the trustee disclaim all knowledge of ihe usury; 
but the usury is proved by one witaess : iJeW, that in such case the 
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court of cbancery should etfjoin the trusted froqi selling the tru^t sub- 
ject, till the creditors elairoing under it should establish its legal validity 
in some proper forum, where the debtor may have an opportunity to 
contest it Martin v, Lmd&eyy ILeighy 499. 
' Same case^agaiti discussed in 2 Ldgh, 626. 

44. Question, v^hether under the circumstancesof the transactions, 
a sale of bank stock upon a credit at par, the cash value of the stock at 
the time of sale being twenty per cent, below par, was a ftonfl^de.sale, 
or an usurious transaction under cover of a pretended sale ? ■ 

45. S, being tinder urgent necessity to raise a sum of money, reqtiests 
M to assist his agent in negotiating a loan thereof at a bank ; M lends 
his assistance, but the bank refuses to lend the money. Then M pVo- 
poses to S to sell him bank stock at par, upon credit, the stock being 
then twenty per cent, below par in the market ; and M enters into a 
negotiation with the bank to borrow the money S wanted, for S, upon 
a pledge of the stock. The bank offers to lend the money upon a 
pledge of the stock and S's note endorsed by M ;' and M, having thus 
Settled the terms of the loan with the bank, sells his stock to S at par^ 
on a credit, and^ immediately the bank lends S a sura equal to four- 
fifths of the par value of the stock, on a pledge of the stock and S's 
tiote endorsed by M: tfeld^ this is a fair sale of bank stock by 
M to S, and not a device to cover a usurious loan of money. Siby 
V. MorgaUyS Leigh, 577. 

46. T & N, being indebted to the bank, and th6 bank having 
recovered judgment against them for the debts, and the debtors apply- 
ing to the bank for. indulgence, the bank agrees to give thena a long 
indulgence^ upon their agreeing to give real security for the debt, and 
moreover to pay the attorney of the bank all the costs of the suits, atid 
the commission which the bank had agreed to give him for collecting 
and securing the debt. The debtors give the real security for the debt, 
and one of them ^^nysXhe costs and part <>f the commissions of the 
attorney, and Ms executor gives the attorney his note for the balance 
of the commissions ; the allorney having full notice of the terms of 
the agreement between the bank and the debtors : Heldy the agripe- 
ment between the bank and the debtors, and therefore the note for 
the com missions to the attorney, were usurious. Decree bet^ween co- 
defendants refused under the circumstaiiqes* Toole v. Stephen^ 4 
Leigh^dSh ■ . ■ ■■ ; 

47. The Farmers' Bank discounted a hote for $6,000, payable oa 
its face sixty days after date, for the accommodation of the maker ; it 
Wd9[ undirsjtoocl that the ^ccommodatiop 'would be coiittinued indefi- 
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nitely, till it should suit the interest or couTaiieBce of the baidc or of 
the party to discootioue it, the bank reserving a right to discontinue 9i 
its own discretion or pleasure, and the party also hanog a fig^ to 
discontinue it at pleasure/ and for the purpose of so discontinmig it 
the note should be renewed from time to time. The accommodatioD 
was in fact so continued upon such renewed notes from the ilst of 
April, 1S25, to the 4th of May, 1826 ; the bank, in discounting the 
first note, deducted and retained to itself the interest for sixty-four 
days, i. e. for the time the note had to run, including the days of grace, 
counting the interest from the day of the date to the last day of grace, 
both inclusive ; and in discounting the second note, made on the last 
day of grace of the first, deducted and retained to itself the interest 
for sixty-four days, counting from the day of the date of the second 
and last day of grace of the first to the last day of grace of the second 
note, both inclusive ; and so on, upon each renewed note sueeessively, 
to the end of the transaction ; so that the bank received, ia fact^ 
double interest for every sixty-fourth day ; and this was ia coafimnity 
of the known usage of the bank, and of all the banks of Virginia : 
Hddy the transaction was in nowise usurious. Breckenbridgef Justice, 
dissenting. Trump v. Nicholas^ 6 Leigh^ 251. 

'48. Though where one resorts to equity for relief against a usuri- 
ous debt w^ yet paid, he shall be required to pay only the principal 
advanced to him without even legal interest, according to the third sec- 
tion of the statute of Virginia, yet where the debtor seeks in cqiuty 
an account of, and decree for money already paid on a usurioos coo- 
tract, the measure of reHef is the excess paid above principal and le* 
gal interest; the surplus with interest shall be decreed to him. 

49. A mortgages land to B, and then executes a deed of trust to 
secure another debt to C. A bill in chancery b filed by B, against A, 
to foreclose the mortgage, and A resists the foreclosure on the ground 
that the debt secured by the mortgage is usurious ; pending this suit 
the land is sold under the deed of trust for the debt due to C, and C 
becomes the purchaser for the amount due to him, the land being so 
isold by the trustee to C, subject to B's mortgage, A the DM>rlgagor 
being present and admitting that the mortgage debt' was to be paid, 
and C having no notice of B's nK)rtgage being usurious, C takes 
possession and afterwards selld the land to B the mortgagee. Many 
years after, and after B's death, the suit brought.by B agaanst A to 
forecTose the mortgage is dismissed by B's representatives. Upon a 
bill brought by A to set aside the sale to B and to redeem the nsort- 
gage : .Held, 1, The sale shall not be s^ aside ; and ^ as C pur* 
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chasefl suljject to. B's laort^ge, and tKen mid to B, the sale to B 
was m pffect a payment of the debt due on A*s mortgage to B ; so 
that though the mortgatg^ debt was usurious^ yet having been' thu£i 
paidy A is entitled only to the excess above principal and legal inte- 
rest, Mrith interest on such excess. Spengler v. Snapp, 5 Leigh, 478.. 

50. A debtor owing a debt -due, agrees to give the creditor big 
bond for it payable at a future day, and to add to the debt and insert 
in the bond. a sum equal to five per cent, on the debt, to cover com- 
mission, which the creditor might be compelled to pay an agent for 
collection; and the bond is given accordipgly for the aggregate, in- 
cluding the Commission, witha verbal agreement that if the debtor should 
pay the debt punctually, he should be exempted from the payment of the 
sum inserted in the bond for commission for collection. In debt on the ' 
bond and issue joined on the plea of usury ; Held, 1. Parol evidence 
is admissible ta prove the verbal agreement as to the sum allowed for ' 
comiBtssipn. 2. The contract is not usurious, since the debtor might, 
by punctual paymei^t of the debt, relieve himself from .payment of 
the sum he contracted for commission. 3. The creditor, stipulating 
that the debtor should pay the commission which would, be incurred 
in the collection, in default of punctual payment, if made ih good 
faith to cover such commission, and not as a device to evade the stat- 
nte of usury, was, in point of law, not usurious ; and the court ought 
so to direct the jury; leaving the jury the question of fact whether 
the contract for commission was made in good faith, or was an eva- 
sion of the statute. Campbell v Shields, 6 Leigh, 517. 

51. A proposition is made hy S to the directors of the bank that 
ke would purchase one hundred shares of the stock of the bank of 
$100 each at par, and that the bank should discount for bim a note of 
$8,000 on a pledge of the stock at $80 the share, upon the faith of 
the expectation, that if the propositioh should be acceded to, the bank * 
would discount for him another note of $2,000 on the personal secu- 
rity of endorsers, so . as to make up the sum of $10,000, which he 
said he was desirous to raise f^x* his present exigencies ; and upon 
condition that the bank should not call upon him for the money for 
eighteen months — to which the directors of the bank answer, that 
they will sell him one hundred shares of stock at par, for the price 
whereof, they will receive and discount his note for $ 10,000, secured 
not by a pledge of the stocky but by other persons joining hi^ as 
makers of the note and an endorser, the note to be regularly renewed 
•veiy sixty days and the discounts paid according to the custom of 
the bank for and during the terfn of eighteen months ; and also that 
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S should hvfe a loan of $2j600 for the same term of eightem moBt^ 
and on the same terms. And to these terms S assents, and the notes 
are accordingly made and discoaoted ; S and the directors hoth know- 
ing that the utmost vahie of the stock in the market at the time was 
hut $80 the share. Heldy this was a sale of stocky at an exorbitant 
pricCi coupled with a loan of money arising out of a poposition to 
borrow money ; the sale and the loan one entire contract inseparably 
connected with each other, and the one dependent on the other; ami 
the transaction, and S's notes made and discounted by the bank in 
pursuance of the agreement, were usurious. Bank of Valley v. 
Stribling,7Leigh,26. 

52. A contract to take, for the loan of one huE»dred and foriy^ 
two shares of bank stock for a year, thirty additional shares, is not 
void under the stiatute of usury ; for the one hundred and forty-two 
shares to be returned, may not, at the time^ of returning them, be ol 
any greater value than the one hundred and forty-two shares receiv- 
ed,, at the time of receiving them, with the dividends or interest added. 
Steptm V. Harvey, 7 Leighy 601. (Sed quere. If payable in gmm 
and not in specie.) 

53. It is settled in Virginia, that the taking the discount in ad- 
vance upon discounting a note at a bank is npt usurious, and that tbe 
including the day of payment of the first note in the second note, 
whereby tbe bank receives under each note interest for the sam day, 
is not usury. ' 

, 54. The State Bank of N. C. discounted a note made by the de- 
fendants, in renewal of which other notes were afterwards, from time 
to time, made and discounted ; and it was found, by a special verdict, 
that the bank was in the habit of using, in its calculations oi interest, 
Bowlett's tables, which consider three hundred and sixty days as a 
. year, instead of three hundred and sixty-five days, the effect of wbieb 
is to make the interest for every fraction of a year somewhat ©ore 
Ihan at the rate of six per cent, per annum. Held^ Xhis mode ol cal- 
culating interest does not make the transaction usurious* 

55. At a time when the State Bank of N. C. had suspended spe- 
cie payments, the defendant offered to the bank a note for discount, 
accompanied by an offer in case his note should be diseottnted to ex- 
change an equal amount of northern funds for N. C. bank notes. A 
hill was accordingly drawn upon a firm in Virginia at ninety days, 
and the same being accepted, the bill and note were both discounted, 
with a further condition annexed to the note, that it should be paid |o 
Virginia or other northern bank »o(ey, Tbe bank paid for the W 
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and note in its own notes in part, and in part in the notes of other 
banks in N. G*, all of which were at the time under par in Raleigh, 
from three and a half to four and a half per cent At the time of the 
discount, suits were depending against the bank upon its note^ to co^ 
erce payment of them. The notes received by the defendant were^ 
in the presence of the president and cashier of the bank, handed 
over to the acceptor to meet his acceptance with them, and then pay 
the balance to the defendant ; the president and cashier knowbg the 
loss to which the defendant would be subjected. The notes were sold 
in Virginia at a loss of from two and a half to three and a half per 
cent, and the bill paid at maturity in Virginia or United States Ba'hk 
notes. These notes were at par at the time pf the discount, and the 
president and directors of the N. C. bank knew at the time that their 
notes were not of equal value. Held^ notwithstanding, the transact 
tion was not usurious. Dissent^ Tucker, president. State Bank of 
JV. C v. Cowan, 8 Leigh, 238. Upon the principle that there was 
some contingency, as other northern funds might be of Philadelphia, 
New York or Boston at three or four per cent, below par, and tlxc 
bank in $uch case might not receive more than six per cent after all. 

56. Where usury is relied on by a defendant in equity to defeat a plain- 
tiff's whole claim, the facts constituting the usury must be distinctly 
alleged, and clearly proved according to the allegation, but it is not 
necessary to allege them with the formal strictness of a plea of usury. . 
at law. Case in which the defence of usury w^as held to be well 
made in the answer. 

67. Where, upon a loan of money, the lender besides his principal 
contracts to receive, in lieu of interest, something which inap be 
worth more than si^ per cent per annum, though it may perhaps 
prove to be worth less, as the dividends on bank stock ; the contract 
is usurious. 

58. A debtor owing a certain number of shares of bank stock, 
agrees with his creditor to pay him, at a future day, the market price 
of the stock on that day, or $150 per share, at the creditor's option^ 
with the dividends. Held, the contract is usurious. 
^ 59. A party may lawfully lend stock to be replaced, or he may 
lend the produce of it as money, or he may give the borrower the op- 
tiqn to pay it in one way or the other. But he cannot legally reserve 
to himself to determine in future which it shall be. Smith v. J^icholsy 
SIrcigA, 330. ^ 

60. A borrower at usurious interest^ having executed « bond add 
deed of trust to secure the f epaynrent of the loan, files a bill in equity 



298 



YtBL^SSU.* 



Against the lender and the tntstee, allegiog tte usury, and HM At 
trustee is about to sell the property ccmteyed to raise the amount of 
the bond ; and praying that the defendant may be compelled to an- 
swer all the allegations of the bill) that the sale by the trustee may bt 
enjokied, the trust property recohveyed to the plaintiii^ the bond de- 
livered up on such terms and amdUionsas are equitabley and that suA 
other and Jwiher relief may be granted to plaintiff as is agreeable to 
equity and the nature of his case, Hetdy though the borrower might 
have elected to ask merely the opportunity of trying the question oS 
osury at law, yet, as by the terms of the bill, he has sought full reli^ 
in 'equity, he shall only be relieved on the terms of paying the princi- 
pal, money due. On a bill in equity for relief against a usurious debt 
unpaid, whether the usury be confessed in the answer, or proved W 
the. evidence, the plaintiff shall be relieved on payment of the principn 
justly due without interest. Dissenty Brooke^ /., who held that where 
usury is not discovered in the answer, but proved aliunde, the case is 
sot within the 3d section of the statute against uisury, ( 1 Rev. Code, 
ch. 102,) and the plaintiff should therefore be compelled to pay the 
principal with legal interest. 

62. Quere, whether a bond executed in Virginia for money bor- 
rowed in Pennsylvania, is to be deeined a Virginia contract or a con- 
tract made with reference to the law of, Pennsylvania, and to be gov- 
erned by that law 7 It seems it is a Virginia^ contract. 

63. A contract entered into in another state, in violation of the 
usury law of that state, cannot be considered as made with reference 
io the law of the place of contract ; but the rights of the contractii^ 
parties, if litigated in this state, must be determined by our own law* 
Turpvn v. Povall, 8 Leigh, 93* 

64. B represents to A that he had been desirous of purchasing Cs 
land, but had not done so from inability to advance funds as speedily 
as C required, and that be wishes A to boy the land, and let him have 
it; whereupon it is agreed that A will buy the land as cheap as he 
ean, and that B will pay him $900 for it. A makes the purchase at 
$750, and the land is conveyed to B, who gives his note to A for the 
$900. Itdd, the transaction between A and B is^free from objection 
OB ihe ground of usury. 9 Leigh, 556. 
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SECTION XXXI. 

r • . . 

WISCONSIN. 

Vassei'at thi sessifm of Komtmber, \%^. ,' 

Section 1. That any rate of interest ^i^hicfa persons* may agree 
upon not exceeding twelve per centum per annum, shall be legal and 
valid : Providedy tha^ upon all bills of exchange, jSromissory noteSji , 
contracts, debts, or demands, wherein the rate of interest is not other- 
ynse specified, it shall be computed at seven dollars, for the giving 
day of payment on the.sum of one hundred dollars for one year, and 
after that rate for a greater or less sum, or for a longer or shorter 
time : Provided further^ that no bank or corporation, except where it 
is otherwise provided by their charters^ shall recover or take directly 
or indirectly, more than seven per cent interest for any sum or sums 
of money loaned. - ■ 

_ t 

SecT, 2. If a person or corporation shall take, accept, or receive, 
for.giving day of paymentj upon any bill of exchange, promissory 
note, contract, debt, or demand, a greater rate of interest than is herein 
before limited, such person or corporation shall forfeit three times the 
amount of the excess, to be recovered with costs of suit, m the name 
of the person or persons so paying any excess of interest, in an action 
of assumpsit, before any court having competent jurisdiction : Pro* 
vided that the Boit is commenced within one year from the day of pay- 
ment of such excess of interest. 

Sect. 3. This act shall take effect from and after its passage. 






CHAPTER II 



PRECEDENTS OF PLEAS. 

SECTION I. , 

Indictment for usury ^ and jvdgmeet record thereon. 

Middlesex, {to wit,) Be it remembered, that at 4hc general 
quartef'SessioDS of the peace of the lady the queen, holden for tiie 
county of Middlesex at Hicks Hall in Saint John Street in the 
county aforesaid^ on Friday in the week next after the feast of the 
JEpiphany, to wit, the twelfth day of January in the third year of the 
r^gn of our lady Ann, by the grace of God^* of Ikgland, Scotland, 
France and Ireland queen, defender of the faith, &c before JaBaes 
Mundy, sergeant at Law, Ralf Bucknall, Francis Tyssen, Thomas 
Owen, Edmund t^rideaux^ Joseph Offley, Jiohn Herbert, Nicholas 
Woolstenholme, John Perry, Martin Ryder, Richard Woodward and 
others, their fellows justices of the said lady the queen, assigned to 
keep the peace in the i^ounty aforesaid, and also to bear and deter- 
mine divers felonies, trespasses and other misdemeanours committed 
in the same county, by the oath of William Rathbojie, George Bishop, 
Laurence Crosse, William Smith, Peter Sparks, Robiert Bending, 
William Smart, Edward Hicks; Anthony Fryer, John Farren, John 
Sutton, Nicholas Meeter, Edward Davenport, Richard Hale, Jeremiah 
M^$on, Thomas Derry, Thomas Ward, Peter Sharp, Moses Wilkin- 
son, Robert Pitts, Nahum Crossley, and Thomas Beauman, honest and 
lawful men of the county aforesaid, then and there sworn and charged 
to inquire for the said lady the queen for the body of the county 
aforesaid, it is presented^ that Dprothy Smith, lat6 of the parish of 
Saint Clement Danes in the county of Middlesex, widow, on the 20th 
day of August in the third y^ar of the reign of the lady Ann, by the 
grace of God, qtieen of England, &c. , at the pari^ aforesaid in the 
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eounty aforesaicl, lent and ftdranced to one Richard Jones^ the sUbi of 
^, of lawful il^oney of £ng]aiid/to be paid to the said Dorothy 
upoD the 8th day of January from thence next following in ,the year 
aboYesaid. And the same Dorothy Smith, afterwards, to wit, on the 
said 8th day of January, in the year abovesaid, at the parish afore* 
said, in the county aforesaid, unjustly and corruptly received' and bad 
of the said Riqhard Jones, for deferring and giving day of payment of 
the said sum of £5, for the time aforesaid, twelve shillings and six- 
pence of lawful money of England, which said sum of 12s. 6d. by 
the said Dorothy so as aforesaid of the said Richard received and had 
for deferring and giving day of payment of the said Sum of five; 
pounds for the time aforesaid, exceedeth the sum of six pounds by the 
XlOO, for one whole year, contrary to the form of the statute in such 
case made' and provided, and against the peace of the said lady thev 
now queen, her crown and dignity; wherefore the sheriff of th^ 
county of Middlesex is commanded, that he do not omit, &c. but that 
he cause the said Dorothy Smith to come to answer, &c. Upoa 
which afterwards, to wit, at the same general quarter-sessions of the 
peace of the said lady the queen, held for the county aforesaid at 
Hicks Hall afcH-esaid in the county aforesaid, on the said Friday the 
12th day of January in the third year of the reign of the said lady 
the qdeen abovesaid, before the isaid justices of the said lady the queen 
and others, their fellows aforesaid, cometh the said Dorothy Smith in 
her proper person, and having heard the indictment aforesaid, the 
same D(»roUiy saith, that she is not guilty thereof, and of this she puts 
herself upon the country : and Simon Harcourt, Esq., clerk of the 
peace of the county aforesaid, who prosecutes for the said lady the 
queen in this behalf, likewise &c. Therefore let a jury thereupon 
come before the justices of the said lady the queen, assigned to ke6p 
the peace in the county aforesaid, and also to hear and determine divers 
felonies, trespasses, and other misdemeanours committed in the same 
county, and who, &c. to recognize, &c. because, &c. the same day is 
given as well to the said Simon Harcourt who prosecutes, &c. as to 
the said Dorothy Smith, here, &g. Whereupon at the next general 
sessions of the peace of the said lady the queen, holden for the county 
aforesaid at Hicks Hall aforesaid in Saint John Street aforesaid, ill the 
county aforesaid, to wit, on the 26th day of February in the 3d year 
of the reign of the said lady the queen abovesaid, before Joseph 
Offley, John Herbert, John Bond, John Crosbie^ Benjamin Hilton^ 
Wiuires, and others, their fellows, justices of the said lady the queen,, 
assigned to k^ep the'p^ace in the Ci^onty aforesaid, an4 s^lso to hear 
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ttfid df termihe divers felonies, trespaose^ and oth«r nusdeiiieaBOitr^ 
mitted in tbo same conntyy conie as well the said Simon Hardcourt, 
who prosecutes, &c. as the said Dorothy Smith, in their proper per- 
sons ; and the jurors of the jury impannelled by the said sheriff for 
this purpose, to wit, Nathaniel Chandler, William Gunson, Rp1»ert 
Moore, William Giles, Robert Wheely, Edwaid Reynolds, Edward 
fiampsted, John Searle, William Ashman> Benjamin Mills, Richard 
Winch, and William Weaver, being called, sworn, who being chosen, 
tried and sworn to speak the truth of and concerning the preoHses 
afi>resaid, say upon their oath, that the said Dorothy Smith is guiHy of 
the premises aforesaid in the indictment aforesaid above specified, 
above laid to her charge in manner and form as by the indictment 
aforesaid is above supposed against her ; whereupon alt and sin^Iar 
the premises, being seen and understood by the court here, it is con- 
sidered by the court here, that the said Dorothy Smith do pay to the 
said lady the queen the sum of JB15 for her fine by the court fa^re 
above laid upon her, according to the form of the statute in that case 
made and provided, for and by reason of the premises whereof she 
the sajd Dorothy Smith as aforesaid is convicted, and that she the said 
Dorothy Smith be taken, &c. which said Dorothy Smith being present 
here in court, by the court aforesaid, is committed to the New Prison 
of the said lady the queen, at Clerkenwell iii the county i^fore$aid, 
there to remain until she shall pay the fine aforesaid &c. And now 
to wit, on Saturday next after one month of Easter in this s$me term, 
before the said lady the queen, at Westminster cometfa the said 
Dorothy Smith in her prefer person, who is committed to the marshal 
&c. and she immediately saith, that in the record and process afore- 
said, and also in the giving of the judgment aforesaid against her the 
oaid Dorothy Smith, there is manifest error in this, to wit, that the 
mdictment aforesaid against her, and the matter in the same contained, 
are not sufficient in law to wanrant the judgment against her now 
given, or to convict her of the trespass and offence aforesaid ; there- 
fore in that there is manifest error : there is also error in this, to wit, 
that where by the record aforesaid it appears that judgment upon the 
indictment aforesaid was given against her the said Dorothy Smith in 
form aforesaid, that judgment, by the law of this realm of England, 
ought to have been given for the same Dorothy, that she be thereof 
acquitted, and go thereupon without day: therefore in that there is 
manifest error. And the said Dorothy prays that the judgment afope- 
said for the errors being in the record and pmcess aforesaid may be 
wversed and aimuilled| and absolutely b^ had fCfir nothing; and that 
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Ae majr be restored to the conmion law of this realm of England^ 
and to all things which she hath lost upon the aforesaid occasion. 

A writ rf error of a judgment at the sessions for Middlesex ^t 
Hickes's HalVupon an indictment upon the statute of usury : and Mr. 
Eyre assigned for error, that the justices at sessions had no jurisdiction 
of usury by the statute. 12 Car. 2 c. 13. And upon looking into the 
statute, the cotirt were of the opinion, and reversed the judgment 
Smith V. Regina^ Lord Baymondj 1144. 

It will be observed that the statutes of the several states, which 
provide for the punishment of usury by indictment, directly specify the 
courts in which the same may be tried, and with such correction in 
that respect as must necessarily be made, it is supposed the precedent 
here given is sufficient. It is copied from 3 Lord RaymoruTs R. 36. 



SECTION IL 
Pka of usury. 

And the said C D, by £ F his attorney, comes and defends the 
wrong and injury, when, &c.; and says^tbat he ought not to be. 
charged with the said debt by virtue of the said supposed writing 
obligatory, {or indeniurej &c.,) because he says, that before the making 
the said writing in the said declaration mentioned, to wit, on the said 

■ day of -^ — , in the year of our Lord , at, &c. aforesaid, it 

was corruptly and against the form of the statute, in that case ma:de 
and provided, agreed by and between the said A B and the said CD, 
that the said AB shoukl lend and advance unto the said C D the sum 
of $100 of lawful mon^ of the United States, and that the said A B 
should forbear and give day of payment thereof to the said C D untU 

aqd upon the day of — — , in the year of our Lord , then 

next ensuing, and that the said C D, for the loan of the said sum of 
$100, and for giving day of payment thereof as aforesaid, for the time 
aforesaid, should give and pay to the said A B, on the said ■ day 

of J in the year of our Lord aforesaid then next ensuing, 

the sum of $8 of like lawful money, making, together with the said 
som of $100 so to be lent and advanced by the said A B to the said 
G D as aforesaid, the said sum of $108,'in the said condition men- 
tioned, and also that the said C D should pay to the said A B interest 
on the said sum of $1108, from the day of , A. D. 
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aforesaid, iibtil the time of the payment of the said sum of |108, in 
the said oondition mentioned, and that for securing the payment of the 
said sum of $ 108 with interest for the same as aforesaid, to the said A 
B, he the said C D should make and seal, and as his act and deed deliver 
to the said A B, a certain writing obligatory, and should thereby bind 
himself in the penal sum 6( $500, conditioned for the payment of the 
said sum of $108 by him the said C D unto the said A B, on the said 

— — day of — — , in the year of oiar Lord aforesaid then next 

ensuing,, with interest, for the said sum of $108 in the mean time as 
afoiresaid, to be paid quarterly, to wit, at &c., aforesaid. And the said 
CD in fact further saith, that in pursuance of the said corrupt smd 
unlawful agreement so made as aforesaid, the said A 6 afterwards, to 
wit, Qn,'&c., aforesaid, to wit, at &c., as aforesaid, lent and advanced to 
the said C D the said sum of $ 100 ; and that for the siecuring the repay- 
ment thereof, together with the said sum of $8, so to be paid and 
giren to the said A B as aforesaid, for the purpose aforesaid, on, &a, 
aforesaid, then next ensuing, with interest in the mean time as afore- 
said, to be paid quarterly, as well for the said sum of $100 so lent and 
advanced as aforesaid, as for the said sum of $8, ^o to be given and 
paid to the said A B as aforesaid, for the purpose aforesaid ; be the 
^ said C D, in further pursuance of the said corrupt and unlawful agree- 
ment then and there, to wit, on, &c., aforesaid, at, &c., aforesaid, made 
and sealed, and as his act and deed delivered to the said A B, the said 
writing in the said declaration mentioned, and the said A B then and 
there accepted and received the said writing, with the said condition 
thereunder, written, of and from him the said CD, in pursuance of the 
said corrupt and unlawful agreement, and for the purpose aforesaid. 
And the said C D avers that the said sum of $8, so as aforesaid agreed 
to be given and paid to the said A B, for the purpose aforesaid, ana 
the interest of the said sum of $108 so reserved and made payable to 
the said A B, by the said condition of the said writing as aforesaid, 
exceeds the rate of $7 for the forbearing and giving day of payment 
at $100 for one year, contrary to the form of the statute in such case 
made and provided ; by means whereof, and by force of the said stat* 
ute, the said writing obligatory was and is wholly void in law. And 
this he, the said C D, is ready to verify ; wherefore he prays judg- 
ment, if he ought to be charged with the said debt by virtue of the said 
writing obligatory (or indenture^ &c.) 



J 
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SECTION III. 
Another plea of usury. 

Although usury may be given in evidence under the general issue, 
ID actions of assumpsit, still, if the defendant wish to avail himself of 
the testimony of the pkintiflF, under the New York act of 1837, it 
must be made the subject of a spetial plea; or, what is equivalent 
thereto, be roust give notice specially of the usurious contract he in- 
tends to prove by the plaintiff's testimony. 3 Hilly 564. 4 Ibid. 36 

Endorsee v. Driawer. or Acceptor ;— That plaintiff discounted the 
bill on usurious therms. 

The defendant, by ■ his attorney, as to the said [first] count, 
saith, that at the time of the making of the unlawful agreement here- 
inafter noentioned, the said bill of exchange in the said first count 
mentioned, had more than three months to run^ before the same would 
become due according to the tenor and effect thereof; and that after 
the making of the said bill, to wit, on, &c. [the exact day if possible"], 
it was corruptly, and against the form of the statute in such case made 
and provided, agreed by and between the plaintiff d^nd the defendant, 
that the plaintiff should lend and advance to the defendant a certain 

sum of money, to wit, the sum of <£ , and that the said plaintiff, 

should forbear and give day of payment of the said sum of £ , 

from the time of lending and advancing the same until a certain day* 
to wit, on, &c. [that is, the day on which the bill became due],^m\ that 

for forbearing and giving day of payment of the said sum of £ , 

the defendant should pay to the plaintiff a certain sum of money, to 
wit, the sum of £ , and that for securing the repayment of the 

said sum of £ , together with the said sum of £~ , on the said 

day of , A. D. — , the defendant should endorse and 

deliver to the plaintiff .the said bill of exchange in the said first count 
mentioned, and the defendant saith that in pursuance of the said unlaw- 
ful agreement the plaintiff did afterwards, to wit, on the said — ^ day 

of A. D. , lend and advance the said sum of £ to the 

defendant, and the defendant did then, for securing the repayment of 
the said last mentioned sum, as also the payment of the saitl sum of. 
-, on the said — day of A. D. — • — , as aforesaid^ eo— 

' This is oqt material, aa it refers to the EDglish act 

ao 
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dorse and deliver the said bil] of exchange to the plaintiff, and tlie 
plaintiff received the same upon the terms aforesaid ; and the said 
defendant further saith, that the said sum of J£— ; — , so agreed to be 
given and paid to the plaintiff for such loan and forbearance, exceeds 
the' rate of £5 for the forbearing of J£100 for a year, contra^ to the 
statute in such case made and provided, whereby and by force of such 
statute the said bill was and is iv holly void ; and this the defendant is 
ready to verify, &c. Ckitty. 

A general form of plea of usury, not showing the time of forbear- 
ance and exact sum lent and forborne, is bad on special demnrrer. 
Hill V. Montagu^ 2M.tf Sd. 377. In Fax v. Keeling, it was held, 
that in a declaration for usury the day from which the forbearance is 
to commence must be alleged and proved precisely as stated, although 
laid under a videlicet^ and if a different day is proved, or no day at all 
is proved, it is not sufficient. 

In that case usurious interest was allied to have been taken on the 
renewal of a bill ; and the contract to forbear and the forbearance 
were alleged to have been from the time of making the agreement for 
renewal until the second bill t)ecame due : but no evidence was given 
of any precise day on which the transaction took place: Hddfi^at 
the usury was not sufficiently made out. On demurrer io a declara- 
tion framed on a contract, which was in terms a purchase of an annuitj 
of Je20 for sixty years, for the price of J£200, the court decided that 
they would not infer usury, and that the defendant should havepMd 
it. Fefguson v. Sprang, 1 Jidol. fy E. 576. 

SECTION IV. 

Plea to an action by the payee of notes; — that they were given id 
payment of the arrears of an annuity usuriously granted. 

And for a further plea in this behalf, the defendant saith, that 
before the making of the said supposed promissory notes in the said 
first and second counts mentioned, or either of them, to wit, on, (&c) 
it was corruptly and against the force of the statute in such case made 
and provided, agreed by and between the plaintiff and one £F, that 
the plaintiff should lend and advance to the said £ F, a certain sum of 
money, to wit, the sum of Je646 iOs., and that the said £ F sbonhl 
repay the same, and interest for the forbearance -thereof, to be eoor 
puted at alnd after a rate greater than the rate of j£5, for the forbear' 
aifce of J£t00 for a year, by and under the eonliJAiiuice, color and 
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pretence of tbe payment to the plaintiff oif a certain annuity of J£ 105 
16s., to be thereafter payable by the said £ F to the plaintiff, for and 
during the term of nineteen years, and one quarter of another year, 
commencing from, (&c.) being the day on which the said sum of 
j£646 10s. was to be lent and advanced as aforesaid, by four even 
quarterly payments, such payments to be made on (&c.) in each and 
every year during the said term of nineteen years and one quarter of 
a year ; and the defendant further saith, that in pursuance of the said 
corrupt and unlawful agreement, before the making of the said prom- 
issory notes, or either of them, to wit, on the said (&c.) the' plaintiff 
did lend and advance to the said £ F the said sum of <£646 10s., and 
by a certain indenture then made between the said E F of the first 
part, the plaintiff of the second part, and J S G of the third part; 
(which said indenture, sealed with the seal of the said £ F, being in 
the possession of the plaintiff, the defendant cannot bring the same 
here into court, the date whereof is the day and year last aforesaid;) 
ihfi said £ F, in consideration of the said sum of £646 10s. to him 
paid, did grant and covenant to pay to the plaintiff the said annuity, 
payable in the manner above mentioned, for and during the term of 
nineteen years and one quarter of another year, commencing from the 
day in which the said sum of JC646 lOs. was so lent and advanced by 
the plaintiff as aforesaid, contrary to the form of the statute in such 
case made and provided; aod the defendant further saith, that after 
the making of the said indenture, and before and at the time of the 
making of the said supposed promissory notes in the said first and second 
counts mentioned, there was in arrear to the plaintiff, for and on 
account of the said annuity, upon the said indenture, a large sum of 
money, to wit, the sum of JS55 6s., for and on account of which said 
sum of £bb 6s., the defendant made and delivered to the plaintiff the 
said supposed promissory notes in the said first and second counts men- 
tioned, and the plaintiff took and received the said promissory notes 
of and from the defendant for and on account of the said sum of J£55 
68., the said arrears of the said annuity, and the defendant made and 
delivered to the said plaintiff the said promissory notes upon no other 
account or consideration whatever, and the defendant avers that the 
said interest on the said siun so advanced, exceeds the rate of ^5 for 
the forbearance of JC 100 for a year, contrary to the said statute; and 
^ tike defendant is ready to verify, &c 
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SECTION V. 

Qtd tarn declaration for usury. 

■■ County, to vrit: W M vs^ls summoned to answer 
W H, as well for the {People^ or State o/* ♦ ♦ ♦ ♦ *] as for 
himself in this behalf of a plea, that he render to the [^Peopley State or 
Treasurer o/* * ♦ * • *] and to the said W H, who sues as aforesaid, 
the sum of [double value, or full value as the statute directs'] lawful 
money of the United States of America, which he owes to, and iinjustly 
detains from them, &c. And thereupon the said W H, who sues as 

aforesaid by his attorney, complains, that heretofore, 

to wit, on the first day of January, in the year of our Lord One Thou- 
sand Eight Hundred and Forty-Three, at [place of the con/rad] upon 
a certain corrupt contract then and there made between the said W ^ 
M and P H and T B, against the form of the statute [hererefer to the 
statute distinctly] the said W M did then and there lend and advance 
to the said P H and T B, a certain sum, to wit, the sum of one hun- 
dred dollars; and that the said W M did also, afterwards, to wit, on 
the fifteenth day of January, in the year aforesaid, upon the said cor- 
rupt contract, lend and advance to the said P H and T B, the further 
sum of fifty dollars, to wit, at [place o/loan.] And the said W H 
further sailh, that the said W M, wholly disregarding the statute 
aforesaid in such case made and provided, did afterwards, to wit, on 
the first day of January, one thousand eight hundred and forty-four, 
at [place where the money was received] upon the said corrupt contract 
so made as aforesaid, take, accept and receive of and from the said P 
H and T B, a certain sum of money, to wit, the sum of twenty dollars 
of lawful money of the United States of America, by way of corrupt 
bargain and loan, for the said W M's forbearing and giving, and 
having forborne and given day of payment of the said two several 
sums of one hundred dollars, and of fifty dollars, so lent, and advanced 
as aforesaid from the respective days and times of lending and advaoe- 
ing the same as aforesaid, until and upon the said first day of January, 
one thousand eight hundred and fort3'-four as aforesaid, which said 
sum of twenty dollars so taken, accepted and received by the said W 
M, in manner and for the cause aforesaid, exceeds the rate o{[statutory 
rate] for forbearing of one hundred for a year, contrary to the form of 
the statjute in such case made and provided and before referred ta 
Whereby and by force of the said statute, the said W M forfeited for his 
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.said offbnce the sum of [full or^ double value as the case may be] being 

the value of the sum of one hundred and fifty dollars so 

lent and advanced and forborne by the said W M as aforesaid. And 
thereby and by force of the statute in such case made and provided 
and before referred to, an action hath accrued to the said W.H, who 
sues as aforesaid to demand and have for the [People^ Stale or Trea" 
surer of ***** *] and for himself in this behalf, of and from the 

said WM, the said sum of dollars, so forfeited as aforesaid and 

above demanded. Yet the said W M, (although often requested, &c.) 
hath not as yet, rendered either to the" [Pcop/c, State or Treasurer of 
• * * * * *J or to the said W H, who sues as aforesaid, the said sum 
of money above demanded,, or any part thereof; but hath hitherto 
wholly refused and neglected so to. do; and therefore, as well for .the 
said [People, Stale or Treasurer o/* ♦*****] as for himself in this 
behalf, the said W H brings his suit, &c. 



SECTION VI. 

Declaration by an informer. 

In the on the day of A. D. to wit : 

A B, who sues as well for as for himself, in this behalf, by 

E F, his Attorney, [or, ** in his own proper person,"] complains of 
C D, who has been summoned to answer the said A B, in an action 
of trespass on the case, and therefore the plaintiff who sues as aforesaid, 
brings his suit. For that the defendant heretAbre, to wit, on the 

■ day of A. D. , [the day the 

usurious interest was received, but the exact day is not material,] upon 
a certain corrupt contract made, to wit: on &c., [the exact day from- 
fxMch the forbearance was to commence], between the defendant and 
one G H, took, accepted and received of and from the said G H, a 

certain sum of money, to wit, the sum of $ , by way of corrupt 

bargain for the defendant forbearing and giving, and having forborne 
and given day for paymeni of a certain sum of money, to wit, the sum 
off — ^— theretofore, io wit, on the [day and year last aforesaid,] lent 
and advanced by the defendant to the said G H for along time, to wit, 

from the day and year last aforesaid, until and upon the said 

day of , A. D. , which. said sum of $ 

go taken, accepted and received by the defendant of and from the said 
Q H, in manner and for the cause aforesaid, exceeds the rate of $ 
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far the forbearing of f 100 far a year, contrary to the form of tbe sta* 
tute in aach case made and provided, whereby and by foree of tbe said 

statute tbe defendant forfeited for the said oiTence, the snm of $ , 

being the value of the said sum of $ ^ so lent and advanced 

by the defendant to the said O H, and so forborne as aforesaid, and 
thereby and by foree of the said statute, an action hath accrued to the 
plaintiff; vfho sues as aforesaid^ to demand and have for and 

for himself in this behalf, of and from the defendant, the said sum of 

$ above demanded ; yet the defendant hath not paid the said sum 

above demanded, or any part thereof, to • ' ' and to the plaintiff, 
who sues as aforesaid, or either of them, and therefore tbe plaintiff 
brings his suit, &c. 

Plea to dAt for a penalty for usury ; — denial of the usurious amtrad. 

And for a further plea in this behalf, the defendant says that no 
such corrupt and unlawful contract as in the said declaration mentioned, 
was made or entered into between the defendant and the said T C, in 
manner and form as in the said declaration is alleged ; and of this tbe 
defendant puts himself upon the country, &c. 

Denial of the receipt of the usurious interest. 

And for a further plea in this behalf, the defendant says that he, 
the defendant, did not, in pursuance of the said corrupt and unlawful 
contract in the said declaration mentioned, take, accept or receive of 
or from the said T C, the said sum in that behalf mentioned, by way of 
corrupt bargain andiloan, for the defendant having forborne and given 
day of payment of the said sum of money in that behalf mentioned in 
the said declaration, in manner and form as in the said declaration is 
alleged ; and of this the defendant puts himself upon the country^ &c« 
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Bills, acceptor of, may charge for advances in certain cases, 52 

Bills and notes, discounting and negotiating of, . . . 57 

Bona fide contract, made afler a usurious contract, . . 91 

Bond to indemnify a surety, . . . . . 102 

Bond and mortgage, sale of, with guaranty, not a loan, 62 

Borrower, privies in blood, representation, and estate, of the, fnay 

plead usury, . . . . . . .107 

Borrower at usury, not in pari delicto with the lender, . .113 

Borrower may recover excess of interest at common law, . 143 

Bottomry, principles of, . . ... * . 33 

Broker may charge for advances and for transacting business, . 53 

Brokerage, extra sum allowed for, . . . » . 51 

Brokerage cannot be claimed by lender, . . . . ^1 



C. 

Cash and credit price of property, . . . - 

Certificates of deposite, payable at a future day, are not void for usury, 

if issued at the request of the borrower, . . 

Change of securities, between parties to the usury, void, 
Charles II., statute of, 1660, . . 

Charges, mercantile, if customary, not usurious, 
Charge for obtaining money at a bank, if reasonable, not usury. 
Charge, for providing funds to meet another's draft, not usury, ^ 
Charges, mercantile, may be a color for usury, . , . 

Charges of an attorney, when none are incurred, may be a color for 

usury, . . . ... 

Charge, to cover the expenses of an agent, when none is employed, 

usurious, . . , , . . 

Charge of lender for advancing in addition to interest, usurious, 
Circulating bank bills, in addition to interest, usury, 
Colorable hazard evidence of usury, . . . . 

Commissions, Lord Ellenborough's remarks on^ . 

" when they may be charged on bills and notes. 

Common law action by borrower, for excess of interest, 
Compelling borrower to endorse drafts on others, held usurious, 
Complainant's bill may prove defendant's plea, 
Compound interest, when it may be taken, . 
Compound iote^reat, speeial cases in which it may be ehai^ged, 
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Compound interest, against trustee in gross delinquency, 
Compound interest,, legatees entitled to, on funds withheld, 
Compounding of an action qui tarn, 
Compromise purges usury, . 

Conflict of laws, general principles of. 
Conclusion of declaration in qui tarn, . . 

Connecticut, statute of 1715; .... 
" statute of, in force, .... 

' " statute of, decisions on, . 

^' decisions on action qui tam, . 

Consequence of an action qui tam, . . . 

Contingency, if slight, will not take the case from the statute 
Contingent loan of mon^y may he usurious. 
Contingent rise of stock heyond principal secured, usury, 
Contracts, illegal, — ^Johnsoii's remarks on, 
" Tucker's remarks on, . 
what are, and are not usurious, 
existing previous to the statute, 
usurious, consequence of} . ^^ . 

" parties to, . . . 

hona fide, made afler usurious contract, 
usurious, made afler valid contract, 
of forbearance, substance ofj in qui tam, 
Co-obligor may plead usury, 

Corrupt agreement, traverse of, how it must be made, 
Credit, sale of one's, by endorsement or guaranty, lawful, if 

nected with a loan, . . . 

Creditor of bankrupt cannot kave dividend on usurious claim, 

D. 

> 

Damages stipulated, not usury, . 
Days of grace, discount upon, not usury, . . 

Debt, valid, not destroyed by subsequent usurious security, ' 
Debt, to whom forborne, must be stated in an action qui tam, 
Decisions on qui tam action, Connecticut, . 
" Massachusetts, 

« New York, . 

" North Carolina, . 

" Vermont, 

" in England, 

Decisions on statutes of Alabama, 

Connecticut, . 

Indiana, 

Kentucky, 

Louisiana, 

Maine, 

Maryland, 

Massachusetts^ 1783^ 
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on italolM of MaM&dnMtta, 1825^ 



New Hampthirei 

New Jergcy, 

New York, 

North Carolioa, . 

Pennsylvania, 

South Carolina, . 

Tennessee, 

Vermont, 

Virginia, 
Declaration, conelonon ot, in qui tain, 
Deed, may be impeached by parol evidence. 
Defence of ttsnry, who may set up^ 
Deposite, usurious, trover may be maintained for, 
Delaware, statute of, in force, . . * . 

Discoanting and negotiating bills and notes, . 
Discounting a bill for ready money and not paying it, usury. 
Discovery of usury, how to be obtained, 
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214 
217 
225 
256 
263 
270 
278 
280 
285 
135 
114 
106 
111 
171 
57 
57 
121 



B. 

Elizabeth, statute of) ...... 146 

BUenborough's, L<N*d, remarks on commissioni, • .51 

Bndorsenient of a usurious note, void, though endorser ignorant of the 

usury, . . . . . • . . ' 65 

Endorser of accommodation note cannot charge more than legal in- 
terest, if he advanced the money, . . . . .53 

Endorser or guarantor may cliarge for becoming such, if unconnected 

with a loan, . . . • . . - . 54 

English, recent, decisions on action qui tarn, . .142 

Equity, relief in, 117 

Equity, how usury must be pleaded in, • . . 118 

Errors excepted in account settled, purges usury, 33 

Erskine's principles of lex situs, - ; .19 

Evidence of usury, . ♦ ... . 113 

Evidence, parol, admissible to impeach a deed, . .114 

Evidence in action qui tam, . . . . 137 

Excess of interest in qui tam, . . . .135 

Excess over legal interest may be recovered at common law. 143 

Exchange of notes usurious, if a contrivance to evade the statote, 53 

Exchanged note, to raise money, may be sold as a chattel, 50 



Pacts proved, without charge of usury, may be construed as such, 
Firm, notice of usury to one, notice to all, . 

Florida, statute of, in force, .... * 

Faibearance, to whom, must be stated in an action qui tam, 
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Forbearing, substance of contract in qui tarn, 
Foreign bill, return of, under protoat, charges 90^ 
Foreign funds, sale of^ ^ • 

Foreign laws must be pnnr^ aa alleged, . 



134 
67 
76 
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G. 

General notice, not sufficient under act of 1897, . * .115 

George Tliird, statute of; 1818, . . . • 9 

Georgia, statute of, 1759^ . . . . .11 

^ in force, . . • 174 

Gterman interest, . . . . ' 4 

Gtoods, advance of, instead of money, . . .... 42 

Goods (breed upon an applicant for loan, considered a loGlti, « 43 

Gvoods, voluntary purchase of, not usury, . . .43 

Goods received as interest, ...... 47 

Goods, pledge of, may be usurioud, though borrower not liable to pay, 49 
Grecian and Chinese interest, . . . . . 3 

Gkiarantor or endorser may charge for becoming such, if unconnected 

with a loan, . . . .54 

Guaranty on sale of a bond and mortgage not a loan, * 62 



H. 



Hazard, general principles of^ . 

" if colorable, no exemption, 

" classes of, 
Henry VIII., statute of, 
History^of usury. 



33 

34 

37 

144 
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Illegal contracts, Johnson's remarks on, 
^^ Tucker*s remarks on, 

Illegal interest reserved by mistake, 
Illinois, statute of^ in force, . . ' . 

Indemnification of a surety, . . 

Indiana, statute of, in force, 

" decisions Ott, . . 

Indictment and record of conviction for usury, 
Injunction, when it will be granted, 
Insurance exempt from usury, • 
Insurance Company may charge for insurance Itl 

terest on a loan. 
Interest, rate of; in 1490, . . 

^ Spanish, in 1490^ . 

<* Grecian and ChinesOi 

^ German, 
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Interest, paid in goods, . . . . ' . 47 

^ compound, when it may be taken, ... 67 

^ " facial cases in which it may be charged, 68 

^ " against trustee, in gross delinquency, 69 

^ ^ legatees entitled to, on funds withheld, . 70 
^ the difference between cash and credit price of property, 

when, ........ 71 

<< receipt of, evidence of a loan, . .114 

^ excess of, in qui tarn, . • . . ' . 135 

" excess ot^ may be recovered at common law, 143 

J. 

James I., statute of^ ^623, . . . . 2 

Johnson, J., remarks on illegal contracts, . . . .21 

Judaismo, statute of^ 1290, ...... 1 

Judgment on warrant of attorney may be set aside, on motion, ibr 

usury, ........ 112 

K. 

Kentucky, statute of, 1798, ...... 12 

" in force, . . . . ' . 179 

** decisions on, . . 179 

L. 

Land, imposed npcm a borrower, as part of a loan, usury, . 43 

Land, rent of, reserved for interest, .... 48 

Land, cash ai^d credit price of, ..... 71 

Land, contracts governed by its own law, . ... 84 

Laws, conflicting, general principles of, .... 13 

Laws, foreign, must be proved as alleged, . . . 114 
Legatees entitled to compound interest on funds withheld, . .70 

Lender cannot claim brokerage, ..... 51 

Lender may charge for services and expenses, bona fide incurred, 51 

Lender cannot recover on notes pledged to secure a usurious loan, 61 

Letters may be read in evidence in certain cases^ ... 114 

Lex situs. Erskine's principles of) .... . 19 
Lex loci contractus, Judge Martin's remarks on, . .27 

Lex loci contractus, . . . . 82 
Lives, risk o^ . • . . .34 

Loan may be proved by receipt of interest, . . . 114 

Louisiana, statute of, in force, •«.... 190 

^ decisions on, ..... 191 

M. 

Maine, statute of, in force, ...... 194 

^ decisions on, . • . . 195 
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Maryland, statute of^ in fbrce, 

^ decisions on, . 

Ifiassaohusetts, statutes of, 1641 and 1783, . 
" decisions on action qui tam, 

" statute of, in force, 

" " 1783, decisions on, 

" " 1825, decisions on, . 

Mercantile charges, if customary, not usurious, 
" may be a color for usury, 

Merton, statute of, 1235, 

Michigan, statute of, in force, 

Mississippi, « . « 

Missouri, " ** . , . 

Mistake no evidence of usury. 
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197 
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201 

202 

206 

54 

56 
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208 

209 

211 

33 



N. 

New Hampshire, statute of, in force, .... 212 

^^ " decisions on, 214 

New Jersey, statute of, 1738, . . - , 10 

" t " in force, . ./ . .216 

" " decisions on, .... 217 

New York, statutes of, 1717 and 1737,. .... 8 

" decisions on action qui tam, . . 143 

, ^< statute of, in force, ..... 222 

'^ ^^ decisions on, .... 225 

North Carolina, statute of, 1741, ..... 11 

" decisions on action qui tam, . 140 

" statute of, in force, ..... 255 

" • " decisions on, . . 256 

Notes, exchange of, usurious, if a contrivance to evade the statute, . 52 

Notes, negoiiating.and discounting ofj . . . . 57 

Note, accommodation, endorser of, cannot charge more than legal 

interest if he advanced the money^ .... 53 

Ifotes, exchanged to raise money, may be sold as a chattel, 59 
Notes, pledged to secure a usurious loan, cannot be recovered on by 

the lender, nor by a person receiving them from the lender, . 61 
Note, given to a sheriff collaterally, to secure an execution, may be 

sold as a chattel, . . * . . .64 

Note, usurious, endorsement of, void, though endorser ignorant of the 

usury, . . ' . . . . . . ' 65 

Note, valid, perverted to usurious claims, cannot be recovered on, 65 
Note, party to, not competent witness, . .115 

Notice of usury, to one of a firm, notice to all, ... 89 

Notice, general, not sufficient under act of 1837, . . 115 



O. 



Ohio, statute of, 17^5, 
** " in force, 
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P. 

Paro! evidence admiwible to impeach a deed, . 114 

Parties to usurious eontraets, consequence o^ . . , 87 

Partnership profits may be measured in any way a^greed on, 35 

Party to a note, not competent witness, «... 115 

Penalty, ........ 39 

Pennsylvania and Delaware, statute o( 1700, ... 10 

Pennsylvania, statute o^ in force, . * . . 262 

** decisions on, . . . 263 

Plea of usury, replication to, . . . . . 112 

Plea of defendant may be proved by complahianfs bill, • 114 

Pleas of ueury, ........ 303 

Pleading usury at law, rules for, . . . 110 

Pledge of goods may be usurious, though borrower not liable to pay, 49 

Principles, general, of conflicting lawB^ . .^^ • 13 

Principles, Erskine's, of lex situs, . ... 19 

Practice of calculation adopted and aequiesoed ki, no evidence per. oe 

' of usury . , • , • . . . * .33 

Post-Obits, . . . . 37 

Post notes issued by baiiks not usurious, - . . ... 59 

Principal need ndt be tendered in trover or r^^ilevio ibr uscrry, . Ill 
Privies in blood, representation, and estate of the borrower, may plead 

usury, . . . . . 107 

Pi4vilegeofattomey does not extend to usurious contFact, 114 

Process and pleadings in an action qui tam, .... 129 

Prompt payment, . . . . . . 66 

Public securities, sale o^ ...... 80 

Punishment of usury, . . . . . . ' 126 

Purchaser of a borrowed note at' usurious diecount oannot idaintain 

an action against the maker, . . • ... 69 
Purchaser at usury of a guaranteed boo^, may teeover a^dnst the 

obligor, though guaranty usurious, . . 63 
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" " accruing of, . . 
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<< ^ procensaadpleadinffitfi, . ^ 
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'* time of the action, .... 
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" theanifiMisqiiO) . ... 


. 133 


^ debt forborne, to whom must h^^iaMt 
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'" excess of .interest in, . . . 


. 135 


^ coBclusion of declaratioa i% . . 
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<( amendment in action of, . . . 
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" action, compounding of^ . • . 
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« « evidence in, . . . . 
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^ " consequence 0^ . . . 
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Qm lam actioii, Connectioat, deckioiw on, 
<< '< Massachusettf, decisioiis on, 

'' ^ Nor% Carolina, decisions on, 

"• *' New York, decisions on, . 

" " Vermont, decisions on, 

« (< recent English decisions on, 
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140 
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Receipt of interest evidence of a loan. 

Redemption, at the option of the borrower, 

Relief iniquity, .... 

Remitting bills, when charges may be foTf 

Rent charge usurious, though principal in hazardf 

Rent charge, leading cases of. 

Rent of land reserved for interest, « 

Replication to a plea of usury. 

Reservation of illegal interest by mistake. 

Respondentia, not usury, 

Return of foreign bill under protest, charges on, 

Rhode Island, statute of, in force, 

Roman usury, ..... 

Rules for pleading usury at law. 
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32 
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Sale of securities not usury, without coercion, . , .40 

Sale of one's credit by endorsement or goaranlgr fbtirfU)> ijf imcon- 

nected with a loan, ...»,. 54 

Saleof abond and mortgage with guaranty, not a law^ « 62 

Sale of foreign funds, ...... 76 

Sale of bank hUis, . . . . . .76 

Sale of public securities, . .... 80 

Securities, change of, between parties to the usury^ {i^id, 92 

Securities^ new, to a stranger, when good, ... 94 

Security, usurious, no evidence of previous indcbtftdww% • 98 

Security void, no evidence of debt, . . 115 

Services of negroes reserved for interest, . ,. .48 

Settlement of account, when it purges Qsurious item»'«Hll|iuied in it, 33 
Scire facias, usury no plea to, « . • .. ,. 112 

Sherifil note given to, collaterally to seoore aa exaoutioD, may be sold 

as a chattel, . . . • .64 

Spanish interest in 1490, . • . . . • ,. 2 

Special cases in which compound interest^iM^ ba chargady 68 

Stfalute of Merton, 1235, . ... 1 

<' Judaismo, 1290, ...... 1 

« James I. of 1623, 2 

« Gharies IL of 1660^ 2 
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Statnte of William tV^ 
« Victoria, 

Henry VIIL, 
Elizabeth, , . 
Anne, 

George III., 1818, . 
Alabama, 1805 and 1818, 
" in force, 
." decisioDS on, 
Arkansafl, 
Connectient, 1715, 
" in force, 

» deciflionB on, 

Delaware, in focce, 
Florida, in force, 
Georgia, 1759, 

** in force, 
IHinois, in fiurce, 
Indiana, " 
Kentucky, 1798, 

" in force, 
Louisiana, in force, 
Maine, in force, . 
Maryland, in force, 
Massachusetts, 1641 and 1783, 

" in force, 

Michigan, in force, 
Mississippi, in force, . 
Missouri, in force. 
New Hampshire, in force, . 
New Jersey, 1738, 

" in force, . 
New York, 1717, 
« 1737, 
" in force, 
North Carolina, 1741, 

" in force, . 

Ohio, 1795, . 

" in force, 
Pennsylvania and Delaware, 1700, 

^ in force, 

Rhode Island, in force, 
South Carolina, 1720, 

" in force, 

Tennessee, in force, 

" decisions on 
Vermont, 1797, . 
" in force, • 
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Statute of Vennont, decicHOQs on .... 
« Virginia, 1730, . . . . 

" " inforce, . 

" '' decisions on . , . . 

Stipulated damages not usury, .... 

Stock, bank, loan (^ not usury, if to be returned in kinds, 
^ voluntary purchase o^ not usury, 
^ imposed upon tba borrower at more than its value, usury, 
<' transfix of, ....... 

" transfer of, when usurious, . . • ^ 

„ contingent rise of, beyond principal secured, usury. 

Strangers to the usury may recover in certain cases, 

Substance of contract of forbearing in qui tarn. 

Surety may charge for becoming such, • . • 

Surety, indemnification o^ . 
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11 

284 

285 
40 
36 
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44 
45 
46 
47 
90 

134 
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Tender^ not necessary in trover or replevin for usury, 
Tennessee, statute of, in force, ... 

" decisions on, 

Testimony of party to a note, incompetent. 
Time, calculated by general custom, not per se evidence of usury. 
Time, in an action qui tam, .... 
Transfer of stock, ..... 

Transfer of stock, when usurious, . 
Traverse of corrupt agreement, how it must be made. 
Trover may be maintained for usurious deposit, 
Trustee liable for compound interest on funds used, . 

U. 

Uncurrent bsmk bills imposed upon a borrower, usurious, 
Usury, history ofj 
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against the canon and common law, 
Roman, • , * 

result o( ..... 
what necessary to constitute, 
notice o^ to one of a firm, notice to all, 
strangers to, may recover in certain cases, 
defence of, who may set up, 
how it must be pleaded ^t law, . 
bailee for, may be sued in trover or replevin, 
cannot be pleaded to a scire facias, 
replication to a plea o^ . . . 

evidence of, .... 
how it must be pleaded in equity, • 
discovery o^ how to be obtained, 
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y flOiy, paniflhnieiit o( • . . . 

^ qui tarn action fbr, «... 

Usurious contracts, wliat are and are not, .' 
y surious contract, consequence o^ . . . 

Usurious contracts, parties to, . . . 

Usurious contract, or security afler valid contract, 
Usurious security no evidence of previous indebtadne«|| 
Ij^surious deposite, trover may be maintained for, 
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30 
87 
87 
97 
98 

111 



V. 



, Ttlid debt not destroyed by wjibsoqiMBt 
Vcfmont, statute of, 1797^ 

'^ in force, 

^ decisions on, 

Victoria, statute (^, . 
Virginia, statute o^ 1730, 

" in force, 

" decisions on, 

Vermont, decisions on, action qui tarn, 
Void, security, no evidence of debt, 
Vphintary purchase of goods, not usury, 
Voluntary purchase of stock, not usury, 
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Warrant of Attorney, judgment on, may be set aside on notion for 

usury, ........ 11^ 

Where goods are advanced instead of money, .... 4^ 

Where any extra sum is to be allowed for brokerage^ . 51 

Who may set up the defence of usury, , . • 106 

William 4th, statute oC 7 






ERRATA. 

Paft % t7tli line fiom top, for endoner, read endonwe. 
** 9, 21at line firom top, for endoner, read endonee. 

** 10, 9th line from top, for endorser, read endorsee. 

" 19, 19th line from top, for logem, read legem. 

** S3, 10th line from bottom, for in, read on. 

" S3, 14th line from bottom, for mae, read made. 

" S7, 9th line from bottom, for deliberatis destinatiu, read deliberatio deitinatw. 

" 35, Ist line, after contingency, read Cro. Jac. 509. 

** 31, 3d line from bottom, for occurred, read accrued. 

" 4St, 6th line from top, for receire, read resenre. 

*' 46, 17th line from bottom, for Rend., read Randqlph. 

** 91, 18th line from top, for S6 Johns, read 15 Johns. 
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